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-•ERICA. 



At a Circuit Court of the United States 
for the First Circuit be Run and hold en at 
Boston,within and for the District of Massa- 
ehuss11s, on Saturday, the fifteenth day of 
October in the year ox our Lord one thousand 
eight hundred and eighty sfeyen- 


Before 


The 


Honorable LeBARON B. COLT 


Circuit Ju 


i i.f « P 


In Equity: 




et al ., 

0 o :rp I ai nan t s, 



The Bill of Complaint in this eau^e 
eel in ths Clerk's office on the twenty_ __ 

iond day of September,A.D. 1883, and was duly 

.ered at the May Term of this £ou > 
is in the words and figures io- 
















































Opircttit (|otti[t of the HititHl 


■ DISTRICT OF MASSACHUSETTS. - 


t 




!Wo. 1930. 


BILL OF COMPLAINT. 


if the Circuit Court' 


trict of Massachusetts. 


of 


States for the Di<- 


William H. Kennedy, of Brooklyn, in the County of Kings and 
State of New Vork, a citizen of said State of New York and of the 
United States, and the Automatic Music Paper Company, a corpora¬ 
tion duly organized and established by law under the Laws of the 
State of Massachusetts and located in the City of Boston, in said 

V * 

District, bring this their Bill of Complaint against John McTammany, 
Jr., a resident and citizen of Worcester, in the County of Worcester, 
in said District, and thereupon your orators complain and say: 

I. That your orator, said Kennedy, who is known in musical and 
dramatic circles as 11 airy Kennedy, being then and at all times herein 
or hereinafter set forth a citizen of and resident in these United States 
of America, was and is the first and original owner, composer, writer 
and inventor of the words and music of a certain song, musical com¬ 
position, score and book entitled M Cradle's Empty, Baby's Gone.* 1 

II. 'hat on or about the 23d day of August, A. 1). 1SS K and 
before the publication thereof, your orator, said Kennedy, did deliver 
at the oil ice of the Librarian of Congress at Washington, in the D is¬ 
trict of Columbia, a printed copy of the title or description of the 
said song, musical composition, score and book in these words 

“ Cradle’s Empty, Baby’s Gone,” 
u Song and Chorus.” 
u Words and Music by Harry Kennedy.” 






















bill OF COMPLAINT. 


and that on the same twenty-third day of August, A. D. 1880, y 0lu . 
orator, said Kennedy, did deliver at the office of said Librarian of 
Congress! two complete printed copies of such copyrighted boolc, 
musical composition, and score of the best edition issued, as the stat 
nte requires: and thereupon the said Libiaiian of Congicss at said 
Washington did forthwith record the name, description and title of 
said book, song, musical composition and score in a book kept for that 
purpose and in conformity with the Laws of the United States 
respecting copyrights, all of which appears from the certificate of sail 
Librarian, of which a true copy is hereto annexed marked A. 

III. That thereupon and on said 23d day of August, A. D. 1880, 
and thereafter, due notice was given by your orator, said Kennedy, of 
the said copyright, by inserting in each and every of the copies and 
of every edition thereof published, on the title page and on the 
page immediately following the title, the words 


“ Copyright 1880, by Win. H. Kennedy.” 

1\ . lhat your orator, said Kennedy, before and since the publica- 
tion of said book, musical composition, song, words and music, has 
Jfnlly complied with and duly fulfilled all the requirements and pro¬ 
's Lions of the law and rules in and for such cases made and provided, 
.uid became and is entitled to and acquired the sole right and liberty 
to print, ic print, publish, vend and copy the said book, musical com¬ 
position, seoie, song, words and music, for the period of twenty-eight 

yea,, frora the said 23d day of August, a! D. 1880, the Lo ot 
rewiung.u,Mule, and that said time has not yet expired, nor had 

Jr a 1C time0f tlie infringement and piracies hereinafter set 

•nid musif. I ^ son gi musical composition, score, words 
.mu music has been brintpd i , ,, 

great cost of valuall ciL’i , ,1 ^? and . BU PP Ued to . tlie P uljlic ilt 

at groat expense tn u “e preparation of the manuscript and 

^urorate"said K^ZlyTi ^ *“* P ubUoftti °“ 5 a “ d 

from the proceeds of the’sale, nl ' l UT ° f1,llgesum3 of moncy 
tien, score, words and music tr, ■ f b °“ k : musical c0m P 0BU 

rate his labtS and cavr-1 /’ lLUl1 )Unse his expenses, and remune- 

VI. ThatCZ!h“PU" the same 

instruments and appUam- • ■ r . ntl0,ls at) d discoveries in musical 

t a per formance of musical compt )si- 
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tions on such instruments, a musical composition may be performed 
upon certain musical instruments called and known as orgainnettes, 
organettes and organinas, by means of long sheets or strips of per¬ 
forated paper, which said sheets or strips of paper are constructed 
with perforations through which the passage of air coming in contact 
with reeds or other sounding devices produces a performance of a 
musical composition. Such musical instruments consist briefly of an 
exhaust bellows, wind chest, musical reeds arranged in a line across 
the instrument and according to the scale desired, reed chambers com¬ 
municating with, said wind chest and air passages or ducts leading 
from said reed chambers, one to each reed chamber, to the outside of a 
table or raceway on and over which, by a suitable feeding mechanism, 
the sheet or strip of perforated paper is caused to move through the 
instrument across the line of the outer ends of said air passages or ducts. 

The perforations in said sheet or strip are in longitudinal rows, one 
to each of said air passages, and each row corresponding to a note of 
the musical scale of the instrument, and with a proper operation of 
the bellows and the feeding mechanism for said sheet or strip, said 
sheet or strip is caused to travel through the instrument and over the 
outer ends of said air passages, and as a perforation in said sheet or 
strip as it so travels through the instrument, comes to and passes over 
its respective air passage, air will pass through said passage (because 
of the operation of the bellows exhausting the air from the wind 
chest) to the musical reed and sound the same, and thus with an 
arrangement of the perforations in said strip or sheet according to 
and corresponding with the melody or tune and the scale of the 
musical reeds in the instrument, the said melody or tune will be per¬ 
formed upon said instrument. 

VII. Your orator, said Automatic Music Paper Company, has 
been and is largely engaged in the manufacture and publication of the 
sheets or strips of paper so adapted to such musical instruments by 
such perforations corresponding to the score of such musical compo¬ 
sitions as are desired to be performed upon such instruments. 

VIII. In the prosecution of their said business your orator, said 
Automatic Music Paper Company, have sought to obtain licenses 
from the authors and proprietors of copyrighted musical compositions, 
and in consideration of certain royalties paid by said company to said 
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I L said company on or about the first day of June, A. ]). l882 
sceived from said Kennedy an exclusive license to make, publish ’ 
end said sheets or strips of paper designed for such musical i nsttll . 


Ken net 
reeeiv 

v 


ments by perforations corresponding to the score of his copy*^^ 
musical Composition entitled as aforesaid “ Cradle’s Empty, BabyJ 
Gone f and due notice has been given by your orator, said Auto- 
jnntie Music Paper Company, upon each and every of said perforated 
sluvts or strips of paper so made, published and sold by them, b v 
printing upon each and every of said sheets or strips the words, 
“ Cradle’s Empty, Baby’s Gone. Copyright 1880, by Will. 
Kennedy: used by permission of Will. H. Kennedy, Brooklyn.” 

IX. That the defendant well knowing the premises and that y 0Ur 
orator, said Kennedy, was the author of said musical composition, 
score and music, and the proprietor of said copyright, and that y m 
orator, said Automatic Music Paper Company, was the sole and 
exclusive licensee of the right to make, publish and vend said musical 
composition and score in the form which the same is or may be pro¬ 
duced upon said sheets or strips ol perforated paper, one of which, 
with the score of said copyrighted musical composition represented in 
the arrangement of' its perforations is filed with this bill and marked 
Exhibit B; and well knowing that both your orators are largely inter¬ 
ested iii the sale of said perforated sheets containing said musical 
composition and score, and wrongfully intending to infringe and 
pirate said copyright and the said copyrighted musical composition 
and score of which your orator, said Kennedy, is author and propri¬ 
etor, and said company his exclusive licensee as aforesaid, as said 
defendant well knew, deliberately and after due notice did on or 
about the eighteenth day of May, A. J). 1883, and at divers times 
both before and since said eighteenth day of May, A. D. 1883, with¬ 
out the allowance or consent of either of your orators, and in open 
violation of their rights did make, prepare! publish and sell said 
musical composition and the .score of said music in the form of per 
forated sheets copied from those sold by said company under said 

license then and now copyrighted by your orator, said Kennedy, and 
i>) liira licensed to said company, 

X. Uhilt said perorated sheets containing the score of the nuisio 
usie.il. (imposition and song us aforesaid so manufactured, 
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published and sold by defendant, are a piracy of the copyrighted 
work and composition of your orator, said Kennedy, and contain the 
musical composition and musical score of the work and book owned 
and copyrighted by your orator, said Kennedy, almost verbatim. 

XI. That your orators have sustained great damage, detriment 
and injury from the infringement and piracy herein referred to. ami 
have warned defendant to desist from said infringement and piracy 
but that defendant lias neglected and refused, and still neglects and 
refuses, to desist from said infringement and piracy, notwithstanding. 

XII. That defendant has sold large numbers of said infringement 
and piracy, to wit, the said perforated sheets containing the musical 
score of said book, musical composition and song, by him, said defend¬ 
ant, manufactured, published and sold, under the name and title 
“Cradle’s Empty, Baby’s Gone. Song and Chorus. Words and 
Music by Harry Kennedy,’’ in violation of the Acts of Congress of 
the United States relating to copyrights, and have made great profits 
for himself thereby; all of which actings, doings and pretences are 
contrary to equity and good conscience, and tend to the manifest 
wrong and injury of your orators in the premises. . 

XIII. To the end, therefore, that the said defendant may, if he 
can, show cause why your orators should not have the relief hereby 
prayed for, and may, upon his corporal oath and according to the best 
and utmost of his knowledge, remembrance, information and belief, 
full, true, direct and perfect answer make to the several interrogatories 

hereinafter numbered and set forth—that is to say: 

1. Whether it is not a fact that this complainant, said Kennedy, is 
the author, compose and writer of the words and music of the hook, 
musical composition and song entitled, “Cradle's Empty, Baby’s 

Gone. . ., .. , 

2. Whether it is not a feet that this complainant, said Kennedy, 

did,* before the publication thereof, and on the 13d d «y of August, 
1880, deliver at the office of the Librarian of Congress, at Washing¬ 
ton, in the District of Columbia, a printed copy ot the title or des¬ 
cription of said song, musical composition and book m these won »• 
«Cradle’s Empty, Baby’s Gone. Song and Chorus. W ” r<l5 “ 

Music by Harry Kennedy. 
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8 , tliis complainant) said Kennedy 

8 Whether it is J» ta “ d ^ 0 f August, 1880, and within ten 
did thereafter, and on tho _ diliver at the office of the 

(10) days fro™ t *' e ^ Washington) in the District of Columbia, 

Librarian of Confess, a ‘ of ^ copyrjgh ted book, song and 

two complete printed c l ^ l di |; on issued, as the statute 

musical composition o 

requires. f t n a t thereupon and on said 23d day 

4 - m :TmZ 2 Librarian of Congress, at Washington, in 
of August, mw, LJ ■ forthwith record the name, descrip- 

f., M rn-,” ith rf 



United States respecting copyi o . og , , 

' 5 Whether it is not a fact that thereupon and on said 23d day of 

August 1880, and thereafter, notice was duly given by your com¬ 
plainant, said Kennedy, of the said copyright by inserting in each 

and every of the copies and of every edition thereof published, on 
the title page, anrl on the page immediately following the title, the 

words, “Copyright, 1880, by William H. Kennedy. 

it. Whether or not it is a fact that this complainant, said Auto¬ 
matic Music Paper Company, has since said first day of June and 
always since receiving from said Kennedy said license to make, pub¬ 
lish and vend said perforated sheets or strips of paper designed lor 
musical instruments as aforesaid given due notice of said copyright 
by printing upon each and every of said sheets or strips the words 
“ Cradle’s Empty, Baby’s Gone. Copyright 1880, by Will. H. 
Kennedy. Used by permission of Will. H. Kennedy, Brooklyn/’ 

T. Whether or not it is a fact that musical instruments are con¬ 
structed in large numbers and tliat perforated sheets or strips of paper 
are 11uum factured and so adapted to such musical instruments by such 
perforations corresponding to the score of such musical compositions 

as aic dedied to lie performed upon such musical instruments sub¬ 
stantially as described in this bill. . - . 

•). Whether or not the defendant lias made, published and sold 

enti0ed ’ “ CradIe ’ s Empty, Baby’s Gone,” sub- 

under shid'title.' 056 ^ ^ 811111 Automatic Mllsio Pa P er Company 
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10. Whether or not it is a fact that defendant has sold perforated 
sheets or strips of paper so adapted to such musical instruments as 
have been described in this bill as to produce substantially on said 
instruments the same musical composition as that written, composed, 
owned and copyrighted by Complainant Kennedy, entitled “ Cradle’s 

Empty, Baby’s Gone." 

11. Whether or not it is a fact that defendant has sold such sheets 
or strips of perforated paper with the imprint thereon of the word- 
“ Cradle’s Empty, Baby’s Gone.” 

12. Whether or not it is a fact that such sales have been without 
the consent or authority of these complainants or either of them. 

Your orators pray that the defendant be compelled, by a decree of 
this Honorable Court, to account for and pay over to your orators all 
such wains and profits as have accrued or arisen to or have been 
earned or received by the defendant, or to which they may be entitled 
by reason of such unlawful manufacturing, publishing and selling ot 
the piratical infringement of the copyrighted book, song and musica 
composition of your orator, said Kennedy, entitled “ Cradle’s Empty. 
Baby’s Gone,” by means of said perforated strips or sheets of paper, 
and all such gains and profits as your orators would have received 
but for said unlawful acts and doings of the said defendant, and suc^ 
damage as by said unlawful and wrongful acts they have sustained. 
And mav it please your Honors to direct and decree that the defen - 
ant discover and disclose how many copies of the piratical min g 

Blent manufactured and published by defendant of the said copi- 
righted song, book and musical composition of your orator, said i 
n«ly, called “ Cradle’s Empty, Baby’s Gone,” by means of said per¬ 
forated strips or sheets of paper, the said defendant has on hand or 

had on hand unsold at the time of the filing of this bi • , 

And may it please your Honors to decree that such copies on ham 

be delivered up to be canceled and destroyed. , 

And may it also please your Honors, the premises being considered 

to grant unto your orators the writ of injunction issuing out ot and 

under the seal of this Honorable Court, or issued by one of your 

Honors according to the form of the statute m and tor sucl 

made and provided, perpetually enjoining d vestrammg the 

letendant, his clerks, attorneys, agents, servants, not -me , • 
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and every other person and persons by his leave or with or j 
consent or authority- from, directly or indirectly, maimfacturi, 1(r * ^ 
lishing, selling, exposing for sale, giving away or dist^buting^ 
copies of the perforated strips or sheets of paper of the book ^ 
and musical composition called u Cradle’s Empty, Baby’s G * 
written, composed, owned and copyrighted by your orah i' 
Kennedy. I _ ’ Sa,d 

And that your orators may have such other or further order ' 
meat or relief in the premises as the nature of the circumstances f 
this case may require, and to this Honorable Court shall seem meet 
just and equitable. ’ 

And may it please your Honors to grant unto your orators a n ro 
visional or preliminary injunction issuing out of and under the seal 
of this Honorable < ’ourt, or issued by one of your Honors accordin'* 
to the form of the statute in and for such cases made and provided 
enjoining and restraining the said defendant, his clerks, attorneys, 
agents, servants, workmen, and each and every other person and per¬ 
sons by his leave or with or by his consent to the same purport, tenor 
and effect hereinbefore prayed for in regard to said perpetual injunc 

Andm.iv '<■ please your Honors to grant unto your orators am 
of subpoena of the United States of America issued out of and und 

A*® 1 ° l " ' louowblc Court, directed to the said John McTai 

u / ’. 011 a % certain, therein to be named, ai 

lira 'i'"" al " 1 epp' ar in this Honorable C-niu 

etandfoandfoptforanVal-d a " d , *7°'°* ** P remises > a " J 

-lecree as may be made against S„ ‘ *** “ 

WILLIAM II. KENNEDY, 

AUTOMATIC MUSIC PAPER CO., 

If CEO. B. KELLY, Pres. 


AUGUSTUS RUSS, 


[seal ] 


°f Counsel. 


henry e. nelmes, 

Notary Public, Kings * ^ 
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| Exhibit A. 

[ [j * s *] Library of Congress. 

No. 12,958 L. Copyright Office, Washington. 

To wit: Be it Remembered, 

That on the 23d day of August, anno domini 1880, Will. I [. 
Kennedy, of Brooklyn, N. Y., deposited in this office the title of a 
Musical Composition, the title or description of which is in the fol¬ 
lowing words, to wit: 

Cradle s Empty, Baby s Gone. 

Song and Chorus. 

Words and Music by 
Harry Kennedy, 

the right whereof lie claims as proprietor, in conformity with the 
Laws of the United States respecting Copyrights. 

(Signed,) A. R. SPOFFORD, 
t ■ Librarian of Congress. 

Two copies of the above publication deposited August 23, 1880. 

:* I, A. R. SpofEord, Librarian of Congress, hereby certify that the 
foregoing is a true copy of the original record of copyright in the 
Library of Congress. 

In witness whereof I have hereto set my haud and affixed the 
seal of my office this 21st day of June, 1883. 

[ Tj , s .] * A. R. SPOFFORD, 

Librarian of Congress. 


United States of America, 
Southern District of New York, 
State of New York, . 

i City of Brooklyn, County of Kings. 


>ss. 


J 


William H. Kennedy, being duly sworn, says: I am the complain- 

,nt in the foregoing bill named. I have read the same and know the 

ontents thereof. The same is true of my own know ledge except as 

o those matters which are therein stated to be alleged upon informa- 

ion and belief, and as to those matters I verily believe it to be true. 

WILLIAM H. KENNEDY. 

subscribed and sworn to before me, 
this 31st day of July, 1883, 


[ SEAL ] 


henry e. nelmes, 

Notary Public, Kings Co. 
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DEMURRER. 


United States of America, ) 
Lei of Massachusetts, ss. 


District 

County of Suffolk. 

George B. Kelly, being duly swoin, deposes and savs* | 

President of the Automatic Music Paper Company, one of t] ^ ^ 
plainants named in the foregoing bill. I have read the said 
![fow tli6 contents tlieieof* -A.11 tli6 his of gjjj 

Music Paper Company therein contained, I know of my own }T^ 
edge to be time, and all other allegations in said bill 1 \ i0 \{ , ^ 

AUTOMATIC MUSIC PAP) ]> nn 

Kv GEO. B. KELLy“’ 


true. 


be 


[SEAL ] 


-h v 3 5 * ) j \ i . x 


1p» f Q 


Subscribed and sworn to before me, 
this 27th day of August, A.D. i 883, 

EDWIN W. BROWN, 

Tills eaiisfe -n't.P-nod ; e a Notar u Pullh 

1-xa Odjb. .nterecl as aforesaid, was 

urence continued to the October Tern y 

V -nv, ./* * n T . A ^ 1 .a, ii, U, 

lowing Demurrer was filed 

jpR JKRER. 

the , said defendant to the bill of complaint of said 
l , . U ' Keni #y and others. 

H P ‘ 0testa,tioa ’ not confessing all or any of .the 
to in If’ " 6 C ° mplid,lante ’ biU ^ complaint contained, 

and alleged, doth demw ^ s^Tn 1 TT ** f ° rtl ' 

shows; bai ^ bill, and for cause of demurrer 


(1) that the said bill doth not- +. • 

which this conn can ground m mattel ‘ of e 'i 11 

Wte any ^h B f any decree, or give to the - 

(2) That the said bill doth w 

01 ‘ set %th, show anv inf.* ° ’ n ° r L oes ail ) rfc bing therei 
0r mus ic, or sonrr m n ,• lI11&em ^nt or piracy whatever of t 

dks Empty, Baby’s G , ^ om P° s lBon, score or book, entit! 

copyrighted work^rr ^ ^ copyright the 

a numts, or either of H G()ni l >0 ^di(jn, or copyright of 

£ jP* « M forth and alleged i„ sai d I 
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(3) That the said bill doth not contain or set forth any matter of 
equity or thing entitling the complainants to the discovery claimed, 
or upon which this court ought or can make any decree, or which 
entitles the complainants to the relief prayed for, as any relief. 

<4 ) l ' M; ti : llf; complainants have not made or stated such a case as 

entitles them to the relief prayed for, or any relief in a court of 
equity. 

\\ hcicfor, and tor other good causes of demurrer appearing in the 
said bill, the defendant doth demur thereto, and humbly pray s the 
judgment of this court whether he shall be compelled to make ar 
further or other answer to said bill; and prays to be heuce dismissed 
with his costs and charges in this hehalf most wrongfully sustained. 

CHAS. THEO. RUSSELL, 

Solicitor and of Counsel for Defendant . 


I certify that in my opinion the above demurrer is well founded i:; 
point of law. 

CHAS. THEO. RUSSELL, 

Of Counsel for Defendant. 


I, John McTammany, Jr., defendant in the above named cause, on 
oath do say that the foregoing demurrer is not interposed for delay. 

J. Mo TAM MANY. 


Common wealth of Massachusetts, ) „„ 

— ’ SS: 


Worcester 


1 


Subscribed and sworn to before me this 

I). 1883. 


dav of November A. 


[seat. ] 


HENRY F. HARRIS, 


Notary Public, 


At the 




octlCl 


October Tern 


l 

7 b 


a _ n 
1 A 
1 U JL 


V*l 




Joinder was ifileL 


JOIND! 

rpii 

i-f I 

ft IN DEMU 

ni> i 
l\iVi 

rt ' 

lii. 

r> 

( Filed 

J; 

anuary 10 

i 

n 

Q 1 

OA 

O 1 * L 


) 


And now c one 


S3, id 


via 


lit 1 _ iS 


A A ^ Tl 


issue in law on the demurrer o 


Oi TA — 


dant filed in said 


c 


cise. 


By their Solicitor 


7 


AUGUSTUS RUSS. 






f 
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amended dill « 

. tligreupon came on to be lieard 

r iS .r “upon the foregoing demurrer, th , 

L/ I' * Trt ii P XjOweHj uireuit -j - it ti™*. 

Honor ao ■ - “ fiTS t day of February, a. n ' 


Cr 

a 



l0ra: ’ 9 first day of February, a. n. 

JSS ?the Court entered an order sustainm 
thS S ?ii S d cau U sewas thence continued to the 

2L ■ d Bill was filed by leave of Court: 

j\ itEKnr:D BIU-j QE. COMPLAINT. 

( Fi'ed Oct. 27 j ISS-i-* ) 

To the Judges of the Circuit Court of the United States for the District 
of Massachusetts. 

William H. Kennedy, of Brooklyn, in the county of Kings and 
State of New York, a citizen of said State of New York and of the 
United States, and the Automatic Music Paper Company, a corpora¬ 
tion dull' organized and established by law under the laws of the 
State of Massachusetts, and located in the city of Boston in said dis¬ 
trict, bring this their bill of complaint against John McTammanv, Jr., 
a resident and citizen of Worcester in the county of Worcester in 
said district, and thereupon your orators complain and say : 

1. That your orator, said Kennedy, who is known in musical and 
dramatic circles as Harry Kennedy, being then and at all times herein 
and hereafter set forth, a citizen of and resident in these United 
State-' ot Aijieiiea, was and is the author and proprietor of the words 

and music ot a certain song, musical composition, score and hook, 
entiled “ Cradle’s Empty, Baby’s Gone.” 

U. That on or about the 23d day of August, A. D, 1880, and 

!l 1 ® P u W»c*tidn thereof, your orator, said Kennedy, did deliver 

tricto/fM ° Uh ™ hn 0<? Congress at Washington, in the Dis* 

said sou r 0 Uni . Jl11 ’ a P r * nte d copy of the title or description of the 
die’sr m|?0Siti0B ’ SCOre and book in tb ese words: “Cra- 

S °?f a " d Ch0n,S - W ° nh “ nd " ,U8i<! bj ' 

A. D. 1880, your into** ■ ■-T twent Y’ third da Y of A u £ ust ' 
said Librarian 0 f q .. * *** Kennedy, did deliver at the office of 

copyrighted bo(jk i Iv*? S!> * ^ W ° com plete printed copies ot such 

issue«l, hb the 1 >a e ° m position tyjad score of the best edit ion 

e requires, and, thereupon, the said Librarian ot 
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Congress at said Washington, did forthwith record the name, desert^ 
tion and title of said book, song, musical composition and score, in a 
book kept for that purpose and in conformity with the laws of the 
United States respecting copyrights, all of which appears from the 
certificate of said Librarian, of which a true copy is hereto annexed, 

marked A. . 

III. That thereupon and on said 23d day ot August, A. D. 

and thereafter due notice was given by your orator, said Kennedy, of 

the said copyright by inserting in each and every of the copies and 

of every edition thereof published, on the title page and on the page 

immediately following the title, the words: “Copyright 1880, by 


Wm. H. Kennedy.” 

I V. Thai your orator, said Kennedy, before and sin. - the publi¬ 
cation of said book, musical composition, song, words and music, has 
fully complied with anil duly fulfilled all the requirements and provi" 
sions of the law and rules in and for such cases made and provided, 
and became and is entitled to and acquired the sole right and liberty 
to print, reprint, publish, vend and copy, the said book, musical com¬ 
position, score, song, words and music, for the period of twenty-eight 
years from the 23d day of August, A. D. 1880, the time of recording 
such title, and that said time has not yet expired, nor had it expired 
at the time of the infringement and piracies hereinafter set forth. 

V. That the said musical composition, score, song, words and 
music, has been printed, published and supplied to the public at great 
cost of valuable time in tho preparation of the manuscript, and at 
great expense to your orator, said Kennedy, in its publication, and 
Mir orator, said Kennedy, bus been in receipt of large sums of 
money' from tbe proceeds ot the sales ot said book, song, musical 
composition, score, words and music, to reimburse bis expenses and 
remunerate bis labor and care bestowed upon the same. 


VI. Tluit within a few years last past a large market has been 
created for a new style of sheet music, differing in certain important 
respects from any sheet music theretofore known ; that the ordinaiy 
sheet music consists of a sheet ni paper or the like with lines across 
it from side to side, each group of lines being called a start; that each 
of these lines and each space between them represents a certain note 
of the musical scale; that the lines constituting each staff are crossed 
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by short lines at right angles called bars, and the space between t] 

bars is called • measure, these spaces or measures representing ^ 
portions of time; that certain characters are used in connection !'? 
the staff and the bars across the staff, which show by their arr ail „ 
ment with respect to the lines or spaces what note each clmral'f 
represents, and by their form, the duration of that note; that inV' 
new style of sheet music the notes are represented by perforation 16 
instead of characters, and these perforations are arranged in ,, 
lines extending lengthwise of the paper sheet or strip instead of 
crosswise as in the ordinary sheet music; that a certain length 0 f 
perforation is used for a note, hah that length for half of that not 
and so on : that the measures are indicated by a certain portion of 
the length of strip, instead of by bars; but that while this new sty]! 
of sheet music differs in many respects from ordinary sheet music it 
yet lias a line of perforations lengthwise of the* strip for each note 
and a perforation for each note, and that the perforations constituting 
each measure are arranged in a certain space, and that the perfora- 
Uons vary in length as the duration of the notes vary, so that any 
person skilled in the manufacture of sheet music of the ordinary 
kind and also skilled in the manufacture of the new style of sheet 
umsic can produce either from the other; and also that any person 
billed m the use of ordinary sheet music can readily learn to use the 
MU'style of sheet music without the aid of the special musical instra- 

net ■ °r " ? HC ' *' le n °" I ’ t ' S ^ lee l music is adapted, and that any 

lwl11 of sheet music can translate either 

JlT. a " (1 ca " uso t,le style just as he coi.1,1 the 

whollv xtf !r 8h the new sfcyle « adapted and intended for a use 

vn. n H to he made of the old style. 

seven or eight ufj 1 * -° f .“ heet musio has •»«“ lai 'g«>y usedfor 

that it is woll * 1 1 - 1 ^ Was known as earl}' as 1849, and 

States, ; 0 tootlU 1 r hCet 4 0fLetters ^ 

Hradisli, a copy of u) •-l ■ <iniltll} 9th ’ « ranted to awl 

VIIJ. Tii o 11 l!> ,1!IW produced and shown to your Honors. 

has beemnd i;/] ;n -cr e ] / ’ h,ut ^ 11 lunatic -Music Paper Compauy* 

s ale of the new style ^ ie inariu Picture, publication and 

il,| d that all such si s 111 Ufi * c » that that is their sole business, 

nusic P u klished and sold by them has bee 11 
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copied from the old style of sheet music with such alterations as are 
necessary to suit the compass of the instrument with which the v w 
style of sheet music is to be used; and in the course of their said 
business, your orator, said Automatic Music Paper Company, have 
obtained many exclusive licenses from the proprietors of copyrighted 
musical compositions to copy their copyrighted musical compos tin:!- 
in the new style of sheet music, and to publish and vend such copies, 
and that in consideration of certain royalties paid by said company, 
to your orator Kennedy, said company on or about the first day of 
June, A. D. 1882, received from said Kennedy the exclusive license 
to copy the musical composition, copyrighted by said Kennedy, 
above mentioned, in the new style of sheet music, and to publish and 
vend sueH' copies, all which by the instrument in writing, duly exe¬ 
cuted and delivered by said Kennedy, and duly recorded in the office 
of the Librarian of Congress, now in court produced and shown to 
vour Honors will more fully appear; and due notice has been given 
by your orator, said Automatic Music Paper Company, upon each 
and every copy of said musical composition published and sold by 
them by printing upon each and every copy the words: “Cradle's 
Empty, Baby’s Gone. Copyright 1880 by Will. H. Kennedy; used 
by permission of Will. II. Kennedy, Brooklyn. 

IX. That the defendant well knowing the premises and that your 
orator, said Kennedy, w^as the author of said musical composition, 
score and music, and the proprietor of said copyright, and that yom 
orator, said Automatic Music Paper Company, was the sole and ex¬ 
clusive licensee of the right to copy, publish and vend said musical 
composition and score in the new sty e of sheet music, a sample of 
which and a copy of said copyrighted musical composition is filed with 
this bill and marked Exhibit B, and well knowing that both your orators 
are largely interested in the sale of said perforated copies of said 

musical composition and score, and wrongfully intending to infringe 
mul pirate said copyright and the said copyrighted musical composi¬ 
tion and score of which your orator, said Kennedy, is author and pr. 
prietor and said company his exclusive licensee as aforesaid, as said 
defendant well knew, deliberately and after due notice did on or 
about the eighteenth day of May, 1888, and at divers times both 
before ami since .aid eighteenth day of May, A. D. 1883, without the 

3 
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allowance or consent of either of your orators and in op e „ viol 
heir rights, copy, Polish and vend smd mus.pl composition^ **« 

in. publishing and vending exact copies ot the sheet m us i c , nii|(] ; ** 

listed and vended by your orator, said Automatic Music P apet 
piny, under said exclusive license, and still continues so to do • 
said defendant has sold large numbers of said copies of 8aid ’ ^ 
righted musical compositions unde, the name and title; “Gradp. 
Empty, Baby's Gone,’’ in violation of the acts of Congress of tl* 
United States relating to copyrights, and has made great. .,J! 
thereby; all of which actings, doings and pretences are contrary l 
equity and good conscience, and tend to the manifest wrong a „ ( i 
injury of your orators in the premises. 

X. To the end, therefore, that the said defendant may. if | ie 
show cause wliv your orators should not have the relief hereby 
prayed for, and may, upon his corporal oath and according to the best 
and utmost of his knowledge, remembrance, information arid belief 
full, true, direct and perfect answer make to the several interrogato¬ 
ries hereinafter numbered and set forth,—that is to say : 

1. Whether it is not a tact that this complainant, said Kennedy 
is the author, composer and writer of the words and music of; 1 , 

book, musical composition and song, entitled “ Cradle’s Empty, Baby’s 
Gone." 

2 - Whet her it is not a fact that this complainant, said Kennedy, 

did, before the publication thereof, and on the 23d day of August, 

1880, deliver at the oJBce oi the Librarian of Congress, at Washing* 

tun in the District ol Columbia, a printed copy of the title ur 

description oi said, song, musical composition and book in these 
words: 

“ Cradle’s Empty, Baby’s Gone, 

11 Song and Chorus. 

“ Words and Music 
“ By Harry Kennedy!” 

cthei it is not a f|ct tliat this complainant, said Kennedy, 

rn\ \ eiea p 31 ’ an ^ ° n ^ le August, 1880, and within ten 

lit- . publication thereof, deliver at the office of the 

two' •( ^ ^ oa lp e ss, at Washington, in the District of Gplumbifi. 

1 te printed copies of such copyrighted hook, song and 


\ 







AMENDED BILL OP CCttfPLAtNT. JO 

musical composition of the best edition issued, as the statute 

requires. 

4. Whether it is not a fact that thereupon and on said 23d day of 
August, 1880, the said Librarian of Congress, at Washington, in the 
District of Columbia, did forthwith record the name, description 
and title of said song, musictt 1 composition, words and mush, in a 
book kept for that purpose, in conformity with the laws of the United 
States respecting copyrights. 

5. Whether it is not a fact that thereupon and on said 215 d day of 
August, 1880, and thereafter, notice was duly given by your com¬ 
plainant, said Kennedy, of the said copyright by inserting in each and 
every of the copies and of every edition thereof published, on the 
title page, and or the page immediately following the title, the v. >nk 
w Copyright, 1880, by William H. Kennedy/' 

6. Whether or not it is a fact, that this complainant, said Auto¬ 
matic Music Paper Company, has since said, first day of June, 1882, 
and always since receiving from said Kennedy said license to copy, 
publish and vend said copyrighted musical composition in the new 
style of sheet music above described, given due notice of said copy¬ 
right. by printing upon each and every of said copies the words: 
“Cradle’s Empty, Baby’s Gone. Copyright, 1880, by Will. H. Ken¬ 
nedy ; used by permission of Will. H. Kennedy, Brooklyn.” 

7. Whether or not it is a fact that there is a large market for :1 
new style of sheet music, made by perforating sheets or strips of 
paper, so that they are substantially copies of and correspond to the 
score of such musical compositions as are desired to be performed. 

Your orators pray that the defendant be compelled, by a decree of 
this Honorable Court to account for and pay over to your orators all 
such gains and profits as have accrued or arisen to or have been 
earned or received by the defendant, or to which they may be entitled 
by reason of such unlawful copying, publishing and selling of the 
piratical infringement of the copyrighted book, song and musical 
composition of your orator, said Kennedy,entitled "Cradles Empty, 
Baby’s Gone,” by means of said perforated strips or sheets of paper, 
and all such gains and profits as your orators would have received 
but for said unlawful acts aud doings of the said defendant, and such, 
damage as bv said unlawful and wrongful acts they have sustained. 
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[ „ rl ■ it please your Honors to direct and decree that th e 

defendant discover and disclose how , cany copies of the piratical 
infringement published and sold by defendant of the said copyright 
“ took and musical composition of your orator, said Kennedy 
nlled “ Cradle’s Empty, Baby’s Gone," by means of said perforated 
-Irins or sheets of paper, the said defendant has on hand or had on 
hand unsold at the time of the filing of this bill. 

And may it please your honors to decree that such copies on haig 

be delivered up to be cancelled and |estroyed. 

And may it please your Honors, the premises being considered, to 
grant U nto your orators tlie writ of injunction issuing out of and 
mider the seal of this Honorable Court, or issued by one of your 
jfonors according to the form of the statute in and for such cases 
made and provided, perpetually enjoining and restraining the said 
defendant, his clerks, attorneys, agents, servants, workmen, and each 
and every other person and persons by his leave or with or by his 
consent or authority from, directly or indirectly, manufacturing, pub¬ 
lishing. selling, exposing for sale, giving away or distributing any 
copies of the book, song and musical composition called “Cradle’s 
Empty, Baby’s Gone,” written, composed, owned and copyrighted by 
your orator, said Kennedy. 

And that your orators may have such other or further order, judg¬ 
ment or relief in the premises as the nature of the circumstances of 
this case may require, and to this Honorable Court shall seem meet, 
just and equitable. 


And may it please your Honors to grant unto your orators s 
visional or preliminary injunction issuing out of and under the 
oi this Honorable Court, or issued by one of your Honors accoi 
to the loim of the* statute in and for such cases made and prov 
enjoining and restraining the said defendant, his clerks, attori 
agents, sen ants, workmen, and each and every other person and 
J is by his leave or with or by his consent to the same purport, t 

tion C CtI ^ ^ eie ' J1 ^ e ^ 0ie P^ed for in regard .to said perpetual iuj 

j- v " it please your Honors to grant unto your orators a 
tta Juni’? ‘o U "' ted SUtes of Ame «™« issued out of and a 

his Honorable Court, directed to the said John Mol 
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many* Jr., commanding him on a day certain, therein to be named, 
and. under a certain penalty, to be and appear in this Honorable 
Court, then and there to answer to all and singular the premises, and 
to stand to and to perform and abide such further order, direction 

and decree as may be against them. 

By their Solicitor, 

J. E. MAYKADIER. 

AUGUSTUS RUSS, 

of Counsel. 

At the said October Term the following 
Demurrer was f iled : 

Demurrer of the said defendant to'the amended bill of complain 

of said William H. Kennedy and others. 

This defendant, by protestation, not confessing all or any of t e 
matters and things in the complainants’ amended bill of complaint 
contained, to be true, in such manner and form as the same are therein 
set forth and alleged, doth demur to said bill, and for cause i. 

demurrer shows: 

rn That the said bill doth not contain any matter of equity, upon 
which this court can ground any decree, or give to the complainants 

any relief against this defendant. . 

(2) That the said bill doth not, nor does anything thorem alleged 

or set forth, show any infringement or piracy whatever of ^ "ords ur 
music or song, musical composition, score or book entitled Cradle s 
Empty Baby’s Gone,” or the alleged copyright thereof, nor any copy¬ 
righted work or composition or copyright of the complainants or 

cither of them, as set forth and alleged tu said hill. 

( 3) That the said bill doth not contain or set forth any matter 
equity, or thing entitling the complainants to the discovery ekumed 
or upon which this court ought or can make any decree, or a 

entitles the complainants to the relief prayed for or any rebet. 

(-4) That the complainants have not made or stated sueh iesio 

entitles them to the relief prayed for, or any relief in a court ot equity. 













of Counsel, 


I John McTararaany, defendant in the above named cause, on oath 
do say that the foregoing demurrer is not interposed for delay. 

JOHN MoTAMMANY. 

Worcester, ss. 

Subscribed and sworn to before me this twenty-fourth day of 
October. A. D., 1884. 

I # 

W. B. HARDING. 

Justice of the Peace. 

This cause taereupon came on to be heard 
aiv] was fully heard by the Court on the fore- 

omg demurrer to the amended bill. 

(W th f Se ^ e;ith da ^ of April, A. D. 1885, the 

entered an order overruling the said 
demurrer, —° ~ d ' xa 

An<;mU' ie Sai<1 0et < ober Term, the followin' 
Answer was f i i i XAib 

J - J ^ KJL , 


bn. S 


* • *,’* ’ A 


( Filed May 4,1885. ) 
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^ke.s arisw^r in this ease 

Tte a £ f 

, wri ^owied^e d °es not 

whether. t 0! the al] JL?? means 

-r UiQ s . ■ -oations m 

rid 5 d ,l 'W Of ttAT ned y is 


Ov, 








sal d 











-&*? 


Oi'J 


author and composer of the words and i 

a certain song,musical corroosition score 

Bmpty ? Baby 

but will require corn j airants to 


and book entitled 'Cradle’s 


W. ~ -- ^ J 

prove the ssrr.6- 

2cl. The defendant upon his best information and belief denies 
“that on the 23rd clay of August, A. D., 1880, and before t 
publication thereof the said Kennedy did deliver at the^ office of 
Librarian of Congress at Washington, in the District of Columbia, a 
printed copy of the title or description of the said song, musical com' 
position, score and book in these words M Cradle s Empty, Baby s 
Gone. Song and Chorus. Words and Music by Harry Kennedy. 
And the defendant has no means of knowing except from the allega¬ 
tions contained in said bill, that “on the said 23rd day of August. A. 
D. 1880, the said Kennedy did deliver at the office of the said Librarian 
of Congress two complete printed copies of such copyrighted boo; 
musical composition and score, of the best editions issued, as the 
statute requires, and thereupon the said Librarian of Congress at said 
Washington, did forthwith record the name, description and title of 
said book, musical composition and score, in a book kept for that 
purpose, and in conformity with the laws of the United States 
respecting copyrights, and the defendant will require the complainants 

to prove the same. 

3d. The defendant can neither admit nor deny that thereupon 
and on said 23rd day of August, A. D. 1880, and thereafter due notice 
was given by said Kennedy of the said copyright by inserting in each 
and every of the copies and of every edition thereof published, on the 
title page and on the page immediately following the title the words: 

* Copyrighted 1880, by Win. H. Kennedy. 

4th. The defendant can neither admit nor deny that the 
Kennedy, before and since tbe publication of the said book, musical 
composition, song, words and music, has fully complied with and duly 
fulfilled all the requirements and provisions of the law and rules in 
and for such cases made and provided and became and is entitled to 
and acquired the sole right and Liberty to print, reprint, publish, vend 
and copy the said book, musical composition, score, song, words and 
music from the said 23rd day ol August, A. IX, 18^0. 

5th. The defendant can neither admit nor deny - that the said 
musical composition, score, song, words and music has been printed 
and supplied to the public at great cost of valuable time in the 
preparation of the manuscript and at great expense to the said Kennedy, 
in its publication, and that the said Kennedy has been in receipt ot 
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24 f , nlie v from the proceeds of the sales of said book, 80r 

1»# su,nS ° . ti0 * score, words and music to reimburse his exp 
musical oompo ^J d care bestowed upon the same. - ’ ' Cs 

an lf ” Ttedefeodant denies that the exhibit filed by the comply 
b d “ D ’’ is a new style of sheet music, but says that the ‘ 

and ”muely mechanical manufacture and an appliance for and J 

15 .ml distinct part and portion of a musical instrument, and ■ 

, • ,n -7 , e nse used as or in the place of sheet music. But h e4ver , 
« tX as stated in the original bill that « by means of ^ 
Lenious inventions in musical instruments for the performance of 
musical composition! on such instruments, a musical composition niay 
be performed upon certain musical instruments called and known as 
organettes, orguinettes and organinas, &e., by means of long sheets or 
strips of perforated paper, which said sheets or strips of paper are con- 
structed with perforations through which the passage of air coining j„ 
contact with reeds or other sounding devices produce a performance of, 
musical composition. Such musical instruments consist briefly of an 
exhaust bellows, wind chest, musical reeds arranged in a line across the 
instrument, according to the scale desired, reed chambers communicat¬ 
ing with said wind chest, and air passages or ducts leading from said 

reed chambers, one to each reed chamber, to the outside of a table or 

\ k 

raceway on and over which, by a suitable feeding mechanism, the 
sheet or strip of perforated paper is caused to move through the instru¬ 
ment across the line of the outer ends of said air passages or ducts. 
The perforations in said sheet or strip are in longitudinal rows, one to 
each of said air passages and each row corresponding to a note of the 
musical scale of the instrument, and with a proper operation of the 
bellows and the feeding mechanism for such sheet or strip, said sheet 
or strip is caused to travel through the instrument and over the outer 
end* oi said air passages, and as a perforation in said sheet or strip as 
it so travels through the instrument comes to and passes over its 
respective air passages, air will pass through said passages (because of 
the operation of the bellows exhausting the air from the wind chest,) 
to the musical reed and sound the same, and thus with an arrange- 
-n of the perforations in said strip or sheet according to and corres- 
® w dh the melody or tune, and the scale of the musical reeds 
^tuum.nt;s the melody or tune will be performed upon said 
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instrument.’ These musical instruments (the invention of this 
defendant) make use of an old and well known mechanical appliance 
in the shape of perforated paper, first patented in this country by 
Hunt & Bradish, in 1849, as shown in patent 6006, of the United 
i States, and as shown in various foreign patents in England and France. 
The difference between the musical composition shown in the printed 
score of the song entitled “ Cradle’s Empty, Baby’s Gone,” and the 
Exhibit of Complainants marked “B” are so great there is no compari- 
son between them. In the printed score of all music the musical staff 
consists of five parallel lines with their intermediate spaces, each line 
and space of which is called a degree . The staff therefore comprises 
nine degrees, viz: five lines and four spaces. The staff may be 
extended and the number of degrees augmented by adding short lines 
above and below as may be desired—such additional lines being 
commonly called “ leger lines*' The degrees of the staff are named 
after the first seven letters of the alphabet and the location of these 
literal names afforded by the letters, is determined by a sign, called a 
“Clef” thus, 



which fixes the name “G” to the second line, and it is therefore called 
the G clef. The literal names given to the degrees of the staff, as 
located by the G clef, stand thus, 

V 
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thus p, represents a tone. The tones of the scale ar e 

_ _ l t . A 4 “ I ■% It 


yV note, Wins ’ . cll ot | ier 011 consecutive degrees,,f '1 le|% 

sented by notes folio" mg t,* ees of the,,,. 
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a- 

5 or the names of the tones of 
<the scale as such. 

( or the literal names by which 
the pitch of the tone 2 s r]pv. 
ignated. 

J Indicating the vocalities to 
( which the scale is sung. 


J 

X 


By common consent the first tone of the scale is represented on C 
ihe hrst line below, the second on ]), the first space below, third on E 
the first line. &e. The intervals between the letters corresponds to 
those between the tones of the scale is illustrated in the diagram. 

fJ ie f!f 01 a totie 1S ^signated by the literal name of the degree of 
.0 staff on winch it is represented. For example, if the note be writ- 

t ; VG . f , c P 1 ^ of tlie tone represented thereby is called G, iiresnec- 

Tlieelc-i'tl ,***. ***''* >U * e *N| may be imparted to the tone, 

of A tone mn\ W |i’ tor l‘°" - ever complete the representation 

neither relative'*!™' abse,ue °f a cl ‘f the notes on the staf 

degrees of t] ’ ! i pmUve 1*4 The literal names of the 

the staff may a i so be indicated by a sign thus 




Which the place of 



0 lettu 1 and is therefore called the F clef 
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0rider this sign, F, the clef letter, is on the fourth Ii ne -v>\ from which 
the letters are reckoned upward in alphabetical order, and downward 
by the inversion of that order. In contra distinction to the G and F 
clef above mentioned, there is also the C clef which locates the pitch 
of C on the third space. The characters used to represent tone re 
called notes. From the fact that tones may be longer or orb e» 
the necessity for notes of different shapes and names. The note thus 
| represents the longest tone and is therefore called a whole note ; 

that representing a tone half as long, thus j, is a half note*, that 

representing a tone one quarter the length of the whole note tin # 

is a quarter note, and so with the eighth note , the sixteenth, thiriy-seeond 
and sixty-fourth notes. To each of these notes there is a corresponding 
rest, known as the whole rest , halt rest , quarter rest, &c. A dot a. • 
a note or rest, adds one-half its original length or value, and to this 
.. dot 51 may be added another dot which has the effect ot addii to tin- 
duration of the first note one-half. It will therefore be seen that there 
are n ot less than eighteen notes or characters made use of in represent¬ 
ing length of tones and an equal number representing silence or rest, 
nr a total of thirty-six characters. There are still other characters 
that increase or diminish length of notes, but which need not now be 

enumerated. 

The accent in music is technically called Rytkm. The rythmical 
structure of a piece of music is indicated by bars, or perpendicular 

lines drawn across the staff thus: 

& =J—Z^l 1 -L =r 

Eacli space between the bars is called a measure. The end ot : p:ecr 
of music is indicated by a close thus: 


o 



ft. ■ ■■ It 



a?-■ - - 



u 




Every measure in music has two, three, four or six counts, the numbei 
of counts being indicated by a numeral or figure placed next after the 

clef thus: 
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■ , f ,ieasure is distinguished by the number of count, th* t 
Iv:icb h> Uj ^ cou nts, distinguish one kind, three another, fo, 

may be given ^ _ I tliere f 0 re' a number of kinds of meas Ul ^ 


r There are 

another, &0. inci . 


The forgoing figures indicate that 2, 3,4 or parts are contained 
1 ° Music, also, is accented and the accent or pulsation 

muXtrepreseuted by the rythmical structure of the tune, thatfe 

enters into the composition oi the tune, as such, where^. 


Of 


riy 


the accent is expressed in the performance ot it. me rythm j, 
addressed to the eye, the accent to the ear. The figure “ 2 ” following 
the clef indicates what is known as double measure, the figure “ 3^ 
triple measure, the figure “4" quadruple measure and so on. Double 
measure may be represented by two half notes or by two quarter notes, 
lienee arises the necessity for a sign b\ which to indicate the value of 
the count or note. From the fact that- all the degrees of the staff are 
employed inclusively from one to eight in representing the major scale, 
and that the so-called intermediate tones must from necessity be noted 
on the degrees with the other tones, there arises a demand for 
characters or signs by which to indicate a difference of pitch between 
two notes written on one and the same degree of the staff-^these signs 


are called sharps and flats. A sharp, thus (JA) before a note elevates 


a 


the pitch of that note to the next tone of the chromatic scale, and 

flat before a 110te depresses the pitch thereof to the next tone of 

the cluomatic scale. A natural is a sign thus (j^j ) used to cancel the 

f eitliei a sharp or a flat. The agreement between the letters 
'1 eg ‘! GS 0f fche stalf «fll the tones of the scale represented 


fhaiviA * iV vll%3 OUiLl.15 AwUivOCIULU 

iisgiI r.| Mi ! CCteC , lneaus of Bie sharps and flats. There are also 
&>, togfc Inn „'“ d ! Cate fOr0C ’ SUch for soft, forte for loud, 


... ibi a l.uge \ ariety of signs for indicating the oppression 

composition,^ to wWch aU if P7" C01 ’ Etruction ' of a nn,sicfll 

form. iSfihpAftm ... * musical compositions must and do con- 

author employs thfLfff* “ Cradle ’ s Em POfi Baby’s Gone,” tl» 
G clef to locate the ' T ™ ^ 1 ^ W ie( I ky a brace, next he uses the 
bass clef to designat til ^ e ^ eis 011 ^he upper staff and the f or 
is tlie letter u C !! show’ ^ Immediately after the clef there 

■Above the um.cv ,< ^ le t * me an< I number of parts in a measure. 

* Staff Wear tbo words, “ModJato 
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indicating the movement of the piece, while between the two staves 
there are the letters “ mf ” to indicate the power. There are also 
other marks of expression such as crescendos , diminuendos , slurs, ties &e. 
In addition to the forgoing there appear bars, double bars, rests, sharps, 
naturals, &e. In this composition all the foregoing (including the 
, notes) are essential to a proper interpretation of the piece and the 
absence of any one of them would make the piece unintelligible. In 
the perforated paper used on the musical instrument none of these 
characters or signs are used. There is no clef to locate the pitch, no 
sharps or flats to indicate the key, no bars or measures ro show it> 
rythmical structure, no figures or letters to designate the kind of 
measure, or the accent, nothing to show expression, nor in fact any ot 
the many signs or characters that become absolutely necessary :o even 
convey an impression or conception of the author of the musical com¬ 
position. It becomes true as is stated in the complainants* amended bill 
that it “ is adapted and intended for a use wholly different from any 
use possible to be made of the printed music.” The length of the 
perforation is no indication of the length of the note, as the length of 
the perforation to produce a given length of note must vary w ith the 
feeding mechanism of each style of instrument, and there is no standard 
which can be used as a guide. The defendant denies that “ any person 


skilled in the manufacture of sheet music and also skilled in the manu¬ 
facture of the perforated sheets or strips can produce either from tin* 
other,” or that “a person skilled in the use,of the ordinary sheet mush 
can readily learn to use the perforated sheets or strips without the aid 
of the special musical instrument for which they are designed,” or that 
^any person familiar with both can translate the one ,nto the other 
or could use the perforated paper as he would the printed music.” 

7th. The defendant can neither admit nor deny that the performed 
sheets or strips of paper have been largely used during the past seven 


or eight years, but avers on his information and belief that the sales of 

the perforated paper similar to Complainants' Exhibit B, has been 
very limited. 


8th. The defendant can neither admit nor deny “that the A ut - 
matic Music Paper Company, has been and is largely engaged in the 
manufacture and sale of the perforated sheets or strips of paper, 
that that is their sole business, and that all such perforated sheets oi 
Strips sold by them has been copied from the printed sheet music with 
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<ll0 h alteration® as are nocessaryj to suit the compass of y le • 
with which it is to lie used, and that in the course of the' 
the said Automatic Music Taper Company, have obtai" bu *'4% 
exclusive licenses from the proprietors of copyright-., " , "tin,. 

positions to copy their copyrighted musical compositions ir ^ SlCul «o ’ 

sheets or strips, and to vend such copies, and that i n co Perfoi '«ei 
of a certain royalty paid by said company to said Kenned 
puny on or about the first day of June, A. D. 1882, received ***** Co * 
Kennedy the exclusive license to copy the musical conin' • ^''i 

righted by said Kennedy, as above mentioned into hi,** ' 0n c %- 
sheets or strips and to vend such copies.'’ And the clefe , ota ^ 
that if said Kennedy ever gave any such license as is a p e ' * n f avet < 
plninants" bill, the same was and is of no force or effect a ’ n c °in- 
no right, exclusive or otherwise, as against the defendant C ° nferre ' 1 
party. And the defendant can neither admit or deny tl T * ny ° tller 
Automatic Music Taper Company gave due notice on each " ?* ® 
copy of said musical composition sold by them, bv nrintL "*1 
and every copy the words:--Cradle’s Empty Babv’s p # 

righted, 1880,% Will. H, Kennedy Used l,v • • ° lle ' ^°W' 

■ • . ' '-'.sen t>y permission of Will. H 



9,h. The defendant denies that dwell 

U *^ “ - the authZof said"musical ^ 


“» »■' «*, nud tl» ,, ““P-i 

»■* *. -I AWM.fi,' E rl. oi ^ 

exclusive licensee of the rmht to „ P , C pa ’ ly the sole 
hon in tke shape of perforated Ve ' ld ^ mUSioal com l 

plain ant’s Exhibit “ B’ and w! t ‘V*’ 1 * “ ahomi in C 

« %ely interested in the ^T-1 C0n,plain ' 

musical comrjositinn - i * °* Sdlc * P er fcratecl copies of : 

a,ld Phate said copyright ail'd' 6 ’ Wr0ngi;ully ‘“tending to i,lfri 
score of which said If * S . ai C0 Pyngkted musical composition i 

pany hisexclusivo r Cllnet ^ lH au ^ 10r and proprietor, and said a 
<I«C notice on or -^TT * * fore8aid *” •» “ did deliberately and al 
ot W times both h f. ^ ei £^eenth day of May, 1883, andatdiv 

[) • 1883, without smce saicl e ‘8 hteeiltil of May, 

piaiu^ and hj ' a iio\vance or consent of either of said cc 

musical composit* ^ a ^° n ^ ie * r rights, copy, make and vc 

J - v making and vending exact copies oi t 
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perforated strips or sheets made and vend- by said company." A I 

the defendant denies that the complainants or fitH f 

any exclusive right to manufacture and sell ,;,i . . . ve 

R-. n n i • , B sen m perforated sheets nr 

Strips like Complainants’ Exhibit “B,” and denies that said allJ 
copyright on the printed musical composition, entitled -eJK 
Empty, Baby’s Gone,” extends to or could by any means be ext^li 
to and embiaee the said perforated rips or sheets as shown in ( 

pluinants Exhibit “ B,” or that sail 1 perforated sheets or strips are anv 
infringement or piracy of the Complainants’ Kennel; Copyright if 
any he has, in said musical composition, entitled “Cradle's F mtv 
Baby’s Gone.” And the defendant further says that he is not now anil 
has not been engaged in the manufacture of said perforated sheets or 
Strips since June, A. D. 1882, and that he does not now and never 
Hh made or sold any ot said perforated sheets or strips like Cm - 

piainants’ Exhibit “ B,” and denies that he has made anv r ,rotit 

thereby. 

To the several interrogatories propounded by the complainants, the 
defendant replies: 

1st. lo the first interrogatory, ithe defendant says he has n 
means of knowing, except as stated in complainants’ bill, “ whether 
<*r not it is a lact that the said Kenned} is the author, composer and 
writer of the words and music of the book, musical composition 
song, entitled “Cradle's Empty, Baby’s Gone.” 

2d. To the second interrogatory, the defendant says he has no 

■■ 

knowledge except from the allegations in said hill continued, "whether 
or not it is a tact that said Kennedy did before the publication thereof 
and on the 23d day of August, 1880, deliver at the office of the 
librarian of Congress, at Washington, in the District of Columbia, a 
printed copy of the title or descriptionfof said song, mu- > - 

idtion and book in these words: “Cradle’s Empty, Babv> Gone. Song 
and Chorus. Words and Music by Harry Kennedy. 

3d, To the third interrogatory, the defendant says he has no 
knowledge, except the allegations contained in said bill, whether or 
not it is a fact that said Kennedy did thereafter and on the 2£i. day of 
August, 1880, and within ten (10) days from the publication thereof 
deliver at the office of the Librarian of Congress, at \\ ashing ton, 
in the District of Columbia, two complete printed copies of such 
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t i ,i- 90 find musical composition, of the best n ,. 

c01) rripted book, *ou 0 jest edit 

il % the statute teqmres. 

Tn t!ie fourth inlerrogutovy, the defendant says ^, 

|g 


H 


4th. 


l « Ho 


knowledge save as alleged in said bill, “whether or not it * a , 
that thereupon and on said 23d day of August 1880 the said Lib** 
of Confess, at Washington, m the District of Columbia, did % 
wilh record the name, description and title of said song, musical CoiN 

position; words aiul music iii a book kept for that purpose, i n C0ll . 

formity witli the laws ot the United States respecting Copyrights. 1 ' ■ 
5ih. To the fifth interrogatory, the defendant says lie has m 
knowledge save as alleged in said bill, “whether or not it is a f ; , 0I 
that thereupon and on said :13d day of August, 1880, and thereafter 
notice was given by said Kennedy of said copyright by inserting j n I 
each and every of the copies of every edition thereof published, on the ! 
title page and on the page immediately following the title the words: I 
* Copyright, 1880, by William H. Kennedy.’ ” I 

(iih. To the sixth interrogatory, the defendant says lie lias no ' 
knowledge except from the'allegations in said bill contained, “whether 

I 

or not it is a fact that the Automatic Music Paper Company has since I 
the said first day oi -June, 188ik and always since receiving from said I 
Kennedy the (alleged) said license to copy and vend said musical 
composition in the shape oi perlorated sheets or strips, given due I 
notice ot said copyright by printing upon each and every of said £ 
copies, the words: 1 Copyright, 1880, by Will. H. Kennedy. Used by | 
permission of Will. H. Kenncdv. 1 ” I 

d '• lo the smenth interrogatory, the defendant says upon Ins I 

oinution and belief, that there is no market whatever for perforated I 

. , ed> ui ships of paper so perforated tliafc they are substantia!!} I 

l s tt and coiiespond to the score of such musical compositions as | 

, . 1J be pcifoimed, lor the reason that none are so made. | 

ui i a .. l ^, WOu ^ ""Possible to perforate paper so that it would be 

wt ; y 0f and ^pond to such' score.” 

■>e on. the defendant prays that he he hence discharged and 


are 


with his costs. 


C - T ' * T. H. RUSSELL, 
,S T foM Of Counsel 


J, M( TA MMANV 





REPLICATION. 


33 


Suffolk, ss. 

HR Boston, May 2d, 1885. 

Personally appeared the above-named John McTammany and made 
oath that he has read the foregoing answer to said bill of complaint 
and knows the contents thereof; and that the same is true, exeunt as 
to those matters therein stated on .information and belief, and as to 
those he believes it to be true. 



Before me, 

[seal ] WM. E. RUSSELL, 

jjf, Notary Public. 

This cause was thence continued \o the 
May Tern, A. D. 1835, w Iien t IS e fo 1 ] ow ing Rep - 
|icatIon was filed: 

J REPLICATION. 

These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufficiencies of 
said answer, for replication thereunto say, that they will aver and 
prove their said bill to be true, certain and sufficient in the law, to he 
answered unto, and that the said answer of the defendant is untrue 
and insufficient to be replied unto by these repliants; without this, 
that any other matter or thing in the answer contained, material or 
effectual in the law to be answered unto, confessed and avoided, tra¬ 
versed or denied is true, all which matters and things these repliants 
are and will be ready to aver, maintain and prove as this Honorable 
Court shall direct, and humbly pray as in by their bill of complaint 
they have already prayed. 

By their Solicitor* 


J. E. MAYNADIEU. 





This cause was thence continued fromfH[ 
terra to term to this present term,when the 
to1lowing Stipulation is filed: 


STIPULATION AS TO TESTIMONY OF 


WILLIAM Ii. REMEDY. 

( Filed October 31,1337. ) 

It is liege by agreed that the said William 
H. Kennedy, if called as a witness for corn- 
plainahts, would testify that he is a citiren 
of th| United States and a resident therein 
and has been a citizen of and a resident in 
the' United States since August 23, A. D. 1330, 
and for many years befor A that; that he is 
and has for many years been known in musical 
and dramatic circles as Harry Kennedy; that 
he is t ie author and composer of the words 
and mu sic of a cert ain mu si cal e o inp o s i t i on 
entit 1 ed k Cradless Empty, 0aby* s Gone"; that 
on the 23rd day of August, A. D. 1830, and be¬ 
fore the publication thereof, he delivered at 


at 


the office of trie Librarian of Congress 
Washington, Dipt rict of Columbia, a copy of the 

of said musical 'imposition in the fol“ 
1 oivinf v|o rdjs , to vrit: 

“Oracle's Empty Baby J s Gone. 

Song and Cho ru s. 
h f ords and iiiusic by 

Harry Kennedy. “ 

fli f ths 23(1 day of August, and within ten 
IK 4 fr ? m tae Publication thereof, he did de- 

CCf 7 v, he , oi ' fice of the Librarian of Con- 
' a Islington, two c-opies of said musi- 

CcJ. CO ii ip OS i f i ni ■ • fhftt i.„ , 

nr ir , ry ,*,l, 7 ' thab 3ie nave notice of said 

tion nr ’{ f ns art iug upon some visible por¬ 
ed,the words:- eopy thereof P ublish ' 


'-opyright 1080, by Wm. g. Kennedy. * 




















7^£X-/tL 




that on or about Che first day of June,A. D. 

•, pop he executed the exclusive license to 
the 'Automatic Music Taper Company referred 
to in the bill of complaint,and it is agreed 
that the above may be taken a:- uset with 

same force and effect as if the said Ken¬ 
nedy were called as a witness and testified 

to the same. . 

T + is also agreed for tne purposes 0 - tm 

trial that the defendant, on or about the 18th 
5L of May,A. i). 1883, and at divers times be¬ 
fore and since that day,made and sold paper 
etrins of which the one herewith produced is 
a sample. The strip produced bus upon it a 
stamp with the following words in an ellipse. 
* J. MO Tammany, Jr. , Invent o r & Manuf *r_oi Organ 

ottes , Orguinettes, Melopeans, Automatic Organs 
riusle,Worcester,Mass."; and above the 

stamp'the words ’Cradle’s Empty,Baby s Gone . 


C. 


E. maynaoter, 

Solicitor for Complainants 
T. & T. II. RUSSELL, 


Solicitor for Defendant. 


This cause thereupon came on to be hearu 

upon" the pleadings and proofs and was arg« 

by counsel for the respective Parti-S,anu 

upon consideration thereof, to wit, Januar/^7, 

A. D. 1888, It is ordered, adjudged m - d ® cr ®f- 

by the Court that the Bill o- uuj 

this ca us» be and the same is hereby disim 

taiS +hA ri ef d ndant taxed at 

eel w i t h costs f or t ti$ ci e± eui eu± * 


From this decree the conplainants claim a. 

appeal to the Supreme Court of the dbi _ 

States and give good and sufficient «eur ty 

that they will prosecut e their appeal ^ 

and answer all damages aiu- is : 

to make their plea good,and said appeal - 

lowed. 


A true 


Record; 

Attest: 




>1 erk 
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rp2i§ following is the Evidence used at 

\ 

the hearing of said cause ’before Said. Cir¬ 
cuit Court: 


EVIDENCE HOR COMPLY INFANTS. 


Taken pursuant to the sixty seventh rule of 
the Supreial Court of the United States, 
in Squi ty, as amended, 

Before me, 

V/ILL I AM A. COPELAND, 

Special Examiner. 

♦ 

Bo s t on, D e c e mb er 14,1385. 


Present: 


J. E. MYNA!)IEJ| Bteq. , of Counsel 
for C o mp I ainan t sj 

CMAS. THiSO. RUSSELL, Esq. , of Counsel 
for D&f enfant. 


DEPOSITION OF pIIilAM A. WEBBER. 

I. ihat is your name, ane, residence and 

occupation ? 

AiiS. William A. Webber; 45; Medford,Mass. ; 
arranger of music. 

.shoirt*v«^ ea ? e look the piece of music now 
with it. U, f nd Stato v/hether you are familiar 

bav*e had 7 ° U flrst knew it, and what you 
when,w ri S^&l 40 ab0Ut 











DEPOSITION OF TO.T.UJ, £ WEBBBfi. 

[»#«** «f **# *•*«**0* «Sfe w «, 

?aye „/ «<»«»<» „/ ** w „ * „„ ' *■ 
&»<* marked Complainants' Exhibit Common Sheet , If. 1 £ 

_$rV.] 

' I am familiar with it. I can’t tell exactly, but 1 think in th, 
fall or winter of 1881. My attention was called to it by some one in 
the mechanical music line as being a good piece to put on for orgni* 
nctte music. I bought the piece of Ditson. I prepared it for four¬ 
teen note orguinette music by placing the copy in front of me; then 
on my bench I have a long strip of what we call stencil paper, which 
has fourteen lines running lengthwise of the paper that correspond 
with the fourteen note orguinette scale. Perhaps I should have said. 
I first played it over on an organ to see if it could easily lie arranged 
for a fourteen note orguinette; then prepared my stencil paper, by 
making bars across it corresponding to the bars in the music; then by 
means of ft scale marked with syllables corresponding with the four¬ 
teen note orguinette, I copied, first, the melody of the song. - Cradh's 
Empty, Baby’s Gone,” and afterwards marked in as much of the 
accompaniment as was possible for the instrument. I then gave the 
stencil to a workman, who cut out the marks that 1 had made, which 
corresponded with the notes tn the music. The stencil was then put 
on a machine and two or three copies perforated, one of which wa- 
brought to me, which I played on the orguinette and compared with 
the music as printed. The stencil was then marked all right, and a 
large number of copies cut from it, finished up ready for side. 

hit. 3. Have you ever arranged that piece of music [Exhibit 
Common Sheet} for any other instrument? If so, please explain how 

and for what instrument or instruments? _ 

Am. I have arranged it for an instrument called the Mmnca. 

Cabinet—thirty-nine note. The process for arranging it is ’ ^ 

same as for the orguinette, only on a larger scale. I do 11 1 r® 0 

ones that it has been arranged for. It may have been copi t » 

for other instruments. .... .,i 

Int. 4. What difficulty. i any, have you in reading * P* ^ , 

sheet music such as that now shown ou, [now put m 

marked ComplnU.' Exhibit Strip Sheet, W. A .' ■■ ‘V - If* 

[ Objected to as asking for incompetent and trrtkm t 






(X~- 

evidence fob complainants. 

Ans. I have no difficulty in reading it. can read it. 

Int. 5. State generally as to musicians’ skill in reading common 
sheet, music— that it, what difficulty, if any, have they in reading 
str ip s heet music, and give such instances as you may recollect. 

[ Objected to as asking for incompetent and irrelevant evidence ,] 

J/is. That is a vague question. Will you read the question again. 
[Magistrate reads the question.] W o have four 01 five working for us 
that can read this as easy as they can ordinary sheet music. 1 have 
had three or four .good musicians come into my room, and after a yen- 
short time, coidd read the air of this strip music quite as readily as 
off of printed music. The musician would judge from the length of 
the perforation as to the length of the note. There are many singers 
that read just from the position of the notes on the staff. Such 
singers could read this quite as readily as off of ordinary printed 
music. 



lid. 6. Which of the musical signs or marks in Exhibit Common 
Sheet are not in Exhibit Strip Sheet ? 

Ans. The brace bracing the two staffs together, the clef, the time 
mark and the expression marks and the bars, and a pause-hold, rests, 
staccato marks. That’s all I guess. 

Jut. 7, huu spoke, in one of your answers, as to arranging Exhibit 
Common Sheet, for the. Musical Cabinet. Please state what notes, it 
an), were lacking in the perforated or strip sheet music for that 

instrument which are in Exhibit Common Sheet. 

[Objected as irrelevant and incompetent .] 

. lhat was <i perfect copy of the music, as that is a chromatic 
seme and every note could be put in as written. 

m Exhibit jaEXl “ bit C ° mm0n S,lcet al '° lacki " g 

Written ;ls S *0 four n0tes,llclod r oi the strip tliat are not 
changed pi, account Tfthl J J ‘ C :lucom l ,al,in,(11,fc *» necessarily 

'"/It. g c DT“ y ro " lui,lillg "wdjTaM^*. fouitee, ‘ MOte 

• f'W Change the fbui> /• , , ,. , ... 

have referred v tp notes oi the melody to winch V 1,11 

’ 11 SO, why ? J 

Am - 1 did; the notes ii ■ . 

next best notes to take tlmi iJ1 ^ ie b^trument I selected the 
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Jnt, 10. Please explain what " arranging ” is, and especially how 
your work as arranger differs from that of others who arrange music 

say a bandmaster or the like. 

[ Objected to as immaterial and irrelevant.] 

Am. Arranging music is a general term for taking music and 
arranging it for different instruments from that for which it was com¬ 
posed A bandmaster divides the composition up, giving part of the 
composition to one instrument, another part to another, and so on 
until the whole composition can be rendered complete. My work of 
arranging is to copy the music as completely as possible for the 
instrument that it is intended for, that I am arranging for-and one 
organ that I arrange for having forty-six notes, a chromatic scale, 

am able to arrange complete overtures. 

hit. 11. Please explain the duty of an arranger who, for example. 

should arrange Exhibit Common Sheet for a guitar or some other 

instrument different from that'which Exhibit Common S ee is 

arranged for ? 

f Objected to as irrelevant and incompetent .] .... ... .. , w 

Am. I never arranged any music for a g oltar - ' thc'corapnsa of 
it would be to copy the notes and bring them within the compass 

to perform your duties as arranger for g 

men ts ? 

Je mL be a ready reader of printed -«*■» mU *‘ al "° 

bo familiar with tlie different eleb < * cor reoting the 

J n t. 13. What do you do with the »t«nci 

proof, you (ind an imperfect or incorrect note. 

[ Objected' to.] iDCOrMO t note by means of the 

Am. After having found the incouec j,, 

T I • « rtlnth-lined oaper ovei■ the pertorawon*« 
gauge I glue a pteoe ot m (| „. roaoU ne and * new 

a note in the right place. It is tne 1 

proof sent to me to be tried. ,lo T ou require a 

I,U. 14. And In how many cases on the atora„c . 

second proof ? 

[ Objected to.] 


$s 


evidence foe complainants. 


Ans. In nearly every case. , 

r n , jo And in how many more than two proofs, if any ? 
An^Tlhould .judge about one in every eight would requite 

another proof. . . e . . , . , 

ha 16. How many different varieties of this strip sheet music are 

you familiar with ? 

/Iks. About twenty. • 

]nt. IT. And how many of them can you read at sight. 

An.<. Nearly all of them. By reading at sight I don’t mean to 

convey the idea that I can read both melody and harmony as readily 

as from sheet music. 

Jnt 18. As to arranging from the strip sheet to the printed sheet 
instead of vice versa, please state whether you can take a piece of 
strip sheet music and arrange it for the piano ; and if so, assume that 
you are wholly unfamiliar with the composition and see nothing but 
the strip sheet, and state how your arrangement for the piano will 

compare with the original arrangement 1 1 om which the strip sheet 

was copied or arranged. 

[ Objected to.] 

Am. 1 can arrange from strip sheet and have done so. If I know 
for what instrument the strip sheet is arranged, f can make nearly an 
exact copy of the music. 

hit. 19. Your last answer is not quite clear, I think. You say yon 
can make nearly an exact copy of the music. Please explain what 
you mean by “ copy of the music.” 

Ans. I mean that if my copy was played on the piano it would 
sound like the music as played on the instrument. 

Jut. 20. And how would your copy of manuscript or common 
sheet music, made from perforated or strip sheet music, compare 

with tlie printed;^r common sheet music from which the Btrip sheet 
was copied ? 

to.] 

A<(*. li strip sheet music was arranged for a large instrument 
having a complete chromatic scale, my copy would be nearly a hie 
’ 9 of the oiiginal printed sheet. If the strip sheet was arranged 

snifdlei instrument having a compromised scale, the in 
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very 




would be nearly correct, but the accompaniment would not be 

full 

hit 21. Have you ever composed music? If so, what is yo habit 
to the way of writing it? that is, whether in common -heet torn 

or strip sheet form. 

[All objected to after the word music.] 

Am I have composed music. When for ordinary publication, as 
ordinary sheet music, I write up my ideas on music paper prepared 
for the purpose; send to the printer, he sending me proofs as be prints 
the different sheets. After they are all corrected, he sends me a 
complete copy of the same. I have composed quite a number for 
«friu music also. These I arranged on our stencil paper. I d.d not 
„ the ordinary sheets. There is one piece that I composed, calk 
Home Waltz, that I first composed for the strip music sheets and 
arranged on stencil sheets. Having had several calls for it, 1 copie 
‘ 1 have published it in the common sheet form. 

JU 22 When you compose especially for the orguinetto and the 

like instruments, in what form is the manuscript ? 
l n9 I don’t understand the question: 

I V Have you a stencil ready for the operator who makes 

' 1 a , Tf „ ot please produce one after the adjournment 

perforations .It -1 f ,, j [ w ;u produce it. 

There is one ready at the’ factory ana i 
[Noon recce*.] ,im stencil spoken of just before the 

**• 24 ' Ple r P ;° T aid si how it differs, if at all, from a 

musical composition composed by o. • . ^ ^ you 

that kind, that is, a long stnp 

wont to work upon it. , characters on it a nil rim 

.aarks are just the same J they ^ ^ fc w ait fr , ml an opera 
should compose on this p.ipei- 

that I have copied from the opera. . ^ &iiiit Stcneil *■ 

[Now put in evidence and marked P 

A. C„ Spl. >•] „ did you have any mimic 

Int. 25. When you made txh. n ^ ^Ueerion o£ the 

of any kind before you? or di<3 > n 

airs of the opera ? 
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[ Objected to.] 

Am. 1 wrote from recollection, f knew the air so well t j )r 
didn’t need the music before me. a * 

hit. 26. How many musical compositions do you know of w) • 
were first brought out in the form of strip sheet music ? V MG 

[Objected to.] 

Jns, I have certain knowledge of seven, for I composed then 

mysel f. 

Int. 27. What lias been your experience generally as to music md 
musical matters? 

Am, In regard to what? composing? [Counsel says, « w t 
everything:'] Personal experience? I commenced studying music 
whan I was quite vouug, and could read music readily when I was 
nine years old ; have taken piano lessons of Lang, and organ lessons 
of Thayer: played an organ in church for about eighteen years; com¬ 
posed many responses and psalm tunes and church music of virions 
hinds ; given lessons on the organ, voice and piano. 

Int. 28. What occupation, if any, have you ever followed except 
relating to music and music and musical instruments ? 

a**. I first learned the sash and blind makers trades found it 
’iciLIn;r congenial n5r remunerative, anf then learned tuning organs 

ail. puma,, lelt that occupation to arrange music for automatic 
musical instruments. gill M 

company anf hoJ?” 8 hftVC y ° U been connected ' vith the complainant 

Ann, I think I fjrst iiwu n* * * _ i 

fo- automauc “ 18TO : , 1 7^ 

pany as musical director • tint i ^ 1 eDgaged by th ° °° ra ' 

toi-s of the company and’T • . 7 *“! ® a " d 1 am on « of the ll,lec ' 

the music tlnf ;* ; i ,lm 1 es P 0,ls jjble for the correctness of all 

, ,s issued ; am also stockholder. 

I mplainante now nut in ■ j 

°J Congrm, marked Cor, i * m< j e a stifled copy from the library 

A- C, fyi J§ x 'r ; a i Ho an aaui,nlii Exhibit Copyright Certificate , IP 

the two cmplaina l >a P er purporting to be an agreement 

***** Complahiantx’ tem-T*, Certi f wate of the recording thereof 
VM* hefmdant objects u T™**' W ' A ‘ 6 "’ S P l E*’ r -1 

wvtn/j bcn, t . duty p roV( ,g ^ ^ UHe oith&r of mid papers as not 
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Jnt. 30. Please look at the paper now shown you, marked Exhibit 
License, and state if yon know the signature*. K go, whose are they? 

Ans. I do. I know all three signatures. I saw them written 
Will. II. Kennedy, W. A. Webber (which is myself), witness. Joseph 

Kennedy. 

[Defendant objects to this as incompetent evidence to prove the siyna- 
ture$.]m I 11 -Ay 

Cross Examination by Charles Theodore Russell, Esq., of Coun¬ 
sel for Defendant . 


! Defendant puts all cross questions in regard to any matter covered 
by questions objected: to in the examination hi chief de bene, ***?.] 

Cross-fnt. 31. Have you attended all tiie hearings that havo been 
had in court upon this case ? 

Ans. I have not. 

Cross-Tnt. 32. Have you furnished any of the information upon 
which the original or amended bill were drawn ? 

Ans. I have. 

Cross-Int. 33. Did you furnish the statements upon which the 
original bill was drawn by Mr. Russ ? 

Ans. I might have furnished some of the sto tements. I don't 

remember what ones. 

Cross-Tnt. 34. Who is the president of the Automatic Co.? 

Ans* Mr. George B. Kell/y. 

Cross-Int. 35. Do you have charge of the company so far as 
selecting and arranging all the music is concerned ? 

Ana. All the music is always submitted to me for my decision in 

regard to it. 

Cross-hit. 36. Are not the solo and exclusive use and purpose of 
the perforated papers which you call strip sh music as a mechani¬ 
cal means or agent to put ft tune through the orguinette or musical 

instrument for which they are made and adapted 

Ans, That is the only use that I know that they are put to ax 

present. 

Cross-Tnt. 37. Can they be used for any other use or purple m 

competition with the ordinary sheet music 

Ans. As at present arranged, I should say not. 

6 


« 
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Cross-lnl. 38. Can they be read or used in place of the printed 
sheet music by the ordinary player or musician ? 
dtts. They could with some instruction. 

Cross-Int. 39. What kind of instruction ? 

Ans. The person to be given the first note of the melody and b e 
told the scale of the instrument,_and I think an ordinary musician 

could read the melody and the music. 

Cross-Int. 40. Scale of what instrument? 

Am. The instrument that the strip sheet was written for. 
§ros*-2nt. 41. Have you ever known any of these strip sheets to 
be purchased and used in place of the original sheet music by the 
ordinary purchasers and players of sheet music ? and if so, when and 

where and by whom ? 

I have not. 

Cross-Ini. 42. When a bandmaster distributes his music to the 
various parts, he takes and uses the original sheet music in its original 

sheet form thus separated, doesn't he ? 

Am. I have never arranged any band music, and I know very 
little about that. 

Cross-InL 43. But you have, in this deposition, compared the 
arrangement of music by yourself in strip sheets, with tiiat of the 
bandmaster, have you not? 

An*. The comparison was made in the question, and I answered 
the question to the best of my ability, that the bandmaster gave some 
airs to one instrument and some to another, while I made as complete 
a copy as I could for one instrument). 

C Twa-Int. 44. But in doing this, the bandmaster uses the original 
sheet music and gives it out, does he not? 

/In*. I supposed that you were speaking about arranging the origi¬ 
nal scene into a band piece- and not the giving out the parts to flic 
musicians to play after they had been arranged. 

Cross, M. 45. Jn arranging the original score into a baud piece, 

docs nut he use exact copies of the original sheet music and give 
the in out to the several parts ? 

An *- In my opinion he does. 

s hit. 46. how in arranging sheet music lor the automatic, 
nsiiument, vuu /list cutout the notes, etc., in stencil, and from the 
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paper 
to 


stencil into perforated paper, and then yon use the perforated „ 

_ a Mechanical agency or means and as a part of the instrument 
dace t ] ie no tes by reeds in the instrument, do you not? 

” A ng i certainly arrange the sheet music on a stencil sheet, and 
to me it is music, and I then have it perforated on a machine which 
nahes duplicates. I play it on the instrument that it is intended to 
] c played on. If the music is correct, then my work on that Braude 

is done. 

Cro^s-Int 47. How and when does it come into the perforated 
papers you call strip sheets ? 

1 ‘ ^ -\yhen the perforating machine makes an exact duplicate or 

m *Cro*»-Tnt 48. And when that exact duplicate is made, what is its 
.ole use and purpose ? 

It is to be played on the instrument that it was arranged for. 
Ci’ols-Int- 49. It is a piece of machinery to enable the instrument 

“"’“uhoSdSrf^' 

. . i rea( i or to plav the tune automatically, 
the instrument to be read oi to p 

i T x certainlv put in to play the tune. 
tl « 51A„d it isn’t put in for any other purpose whatever 

than to play the music * k On larger and 

Ana. In the case o s expression of the ranso is 

enable the .rfortner to * - 

music as written. 

Cross-lnt , 52. Printed how . r f ace 0 f the paper. 

Ana. With a rubber st*mp » in print then, do you not ’ 

Croaa-lnt. 53. 'on mean that it P 

Ana. I do, naners are concerned, 

Cnaa-Int. 54. Thou so far as the pe ‘ 0 f enabling the 

without any print they are used « J not? 

instrument to play the tune automahcally, ^ 

rins. Probably that is so; I t,llu ' . ^ ^ from the stencil. 


^ in/ r\ t \ 


I n. 
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why. before cutting the perforated papers from it, do you pl ay it 

through the instrument ? ‘ . 

A?i*. It is a way of testing it to see that the notes are all right, a 
much quicker way than of going over it with my scale. 

Cms-Int. 56. And that is the mode that you always employ to 

test it, is it not ? 

Ans. It is—nearly always. 

Cross-Ini. 57. If the president of the company, Mr. Kelley, had 
made this statement in this case, ‘‘that by recent ingenious inven¬ 
tions and discoveries in musical instruments and appliances for the 
performance of musical compositions on such instruments, a musical 
composition may be performed upon certain musical instruments, 
called or known as orguinettes, organettes and organ in as, by means 
of long sheets or strips of perforated paper, which said sheets or 
strips of paper are constructed with perforations, through which the 
passage of air doming in contact with reeds or other sounding 
devices, produces a performance of a musical composition ”; would it 
or not correctly and truly describe the operation and purpose of these 
perforated papers ? 

Am. 1 should say it would. 

Cross-Int. 58. And if it was further stated in substance, that such 
purpose was entirely different from the original purpose of sheet 
music, would or not that be correct ? 

Ann. I should tliink it would. 

CrosfrhiL 59. In your answer to interrogatory 9, what instrument 
do you refer to ? 


Arts. To the fourteen note orguinette. 

Crow-Int. 60. What do you mean by the “machine’* in your answer 
to int. 13 ? 

Am. I mean the perforating machines that cut the music from 
the stencil. 'jjnmEBBSmL: 

_ Crow-Int- 61. Have you in your answer to int. 6, stated all the 
difference between the sheet music and the strip music ? 

Art*. 1 thought I did at the time. J didn't think of anything else. 

Cross-Int. 62. Does not the sheet music contain a staff consisting 

linos and spaces ? And also accidental flats and sharps and double 
bars which are not in the perforated sheets ? 
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jins. It does. 

Croes-Int. 63. How many of the strip sheets referred to in yoor 
answer to int. 16, were arranged by you or under your dire. ti on ? 
jins. I can count twenty that I have had the personal supervision 

of arranging. 

Qross-Int. 64. IIow often have you translated from strip sheet to 
sheet music as you state in your answer to the 18th interrogatory ' 
a 11Sm I have six pieces that I remember of now. 

Cross-Int. 65. Suppose you know nothing, not even a note, of the 
music included in the perforated sheet, nor of its purpose or .i.-rigm 
can you then read or translate it into sheet music? 

I don’t think I could without some clue to start with, but if it 
was really a piece of music, a little instruction would enable me to do so. 

Cross-Int. 66. Have you ever got or attempted to get any copy¬ 
right upon any perforated paper sheets? 

°An$. I never have myself, but I think a member of our firm has. 
Cross-Int. 67. Ho you mean that he got a copyright or that he 

attempted to get one ? 
jin ft. He applied for it. 

Cross-Ini. GH. Did lie get any copyright ? 


jins. I believe not. 

Cross-Int. 69. Why did you publish the Home \\ altz, referred to 
in your answer to the 21st interrogatory, as sheet music instead of m 

perforated paper ? 

jins. Because I had calls for it in that form. 

Oroto-M. 70. Could the calk you had for it m that form have 

been at all met by its issue as a perforated paper ? 

Jt«s. I presume not, as the same parties that sold p 

music, bought it in sheet form also. 

[ Adjourned.] 

"RnaTON. Dec. 28,18S5- 


Present: Counsel as before.] 


W2»t.71. Wherein does the ^^ffelTthe barrel of che 

e testified, difler in function o if 

d ° rgan ? . .not much difference in the ***** 

lw«. 1 should say there was not 

Hiruose from the barrel ot the hand 0l S an ' 
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Cross-Int- 72. Will you look at the patent shown you of J 0sep][ 
Metzgel, [now put hi evidence and marked Defendant's D x hib it 
Metier Patent,] and t§)| ml wherein the perforated sheets you have 
testified to differs in purpose, function or use from the perforated 
sheet set forth in that patent ? 

Am Tlie only difference that I can see is that the perforations | 
this sheet wound around the barrel open the valves in a different 
mail ner from the strip sheet to which I have testified before. 

' Cross-Int 78. The strip sheet in that patent wound around the 
barrel' performs the same functions, and has the same use and purpose 
as the barrel in the hand-organ, does it not ? 

Ans~ I should say it did. 

Cross-hit. 74- And the only difference between that perforated 
sheet on the roller and the perforated sheets you testify to is, that one 
is wound around the roller and the other is carried over the reeds by 

a series of rollers, isn't it? 

Ans. Yes sir: that is the only difference I know of. 

Cms-lnt. 75. Did you copy the melody correctly or did yon omit 
some notes and substitute others, and how much of the accompaniment 
did you put in, and did you change the key in doing what you say 

you did in your answer to question 2? 

Ans. I did not copy the melody exactly as in the score. I was 
obliged to omit some notes as they are not in the orguinette. I substi¬ 
tuted other Jiotes in place of the correct ones. I followed the accom¬ 
paniment oi the printed sheet as completely as the limited scale of the 
orguinette would allow. I changed the key; as the orguinette will 
admit of playing in only two keys. 

Cross-Tnt. 76. Then it does not copy either in the melody, dm 
harmony or the key the printed sheet, does it? 

Ans. It does not literally, but enough to be recognized by any 
musician. 

Cron-Ini. 77. If the notes, as in the printed sheet music, are p llt 
on paper, but without lines, spaces or other signs, could anybody read 
them? 

Am. I can—a simple air. 

Cross-Jut. 78. Do the notes on the strip correspond with those on 
the printed sheet as to duration ; and what marks their duration ? 
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Ans. To one familiar with both kinds of music they do correspond. 
The length of the perforation denoting the length of the note. 
'crosa-Int. 79. Is not this from your prior knowledge more than 

, nTlV indication in the printed sheet? 

from ‘ u v 

A n s. Well, yes, it is. 

Cross-Int- 80. Are the key, the time, what kind and how many 
eg l0 the measure, major or minor, indicated on the perforated 

sheet ? 

,1 ms. They are not. 

_ g j ntr 81. Do you mean to say that a knowledge of the per- 
ted strip would enable one to understand clefs, sharps, flats, time, 
expression and all the other signs ? 

4 na . I do not. 

^ j nt g 2 # Will you please state what you mean by a 

promise • ^ reeds w ith some os' the notes left out, making the 

distance from the lower note to the upper greater, usually comprising 
rim notes used in simple melodies. 

“ " T 83 Isn 't the scale of the McTammany orguinette so 
°°*( a comp roiDise as to make it impossible to perform the piece 
‘ i,, pd f and is it not necessary to have it transposed and 
m-arSed before it can be performed on the McTammany instru- 

mC, ‘ t? n „ vou mean the fourteen note orguinette? [Cmnstl V, 

» -id bo impossible to perform the piece 

. . I n , j 1( > sheet without re*srrangmg* 
literally as imnte ^ you did in answer to question 

2, Why did you compare the mark it all right? 

after playing it on the orgumette,mn n t0 lna ke the 

Mas. I played it to see if I m M “" mi8lak(J3 in hiirm „„y 
harmony fuller, and be sure that • d t , t wils as near 

or melody, I marked it all right because!^ 
as 1 could play the air on a fouiteen no g for 

Or^M. 85. DO you mean to say ^ I. * 

printing you make the same signs and onara 

stencil ? , t] )arSi the notes being of a 

Am. Ido not, With the exaeptmnot ti» ** 

different shaue. 
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C .. Jiff. 86 Are there not 29 staves, 145 lines, 174 spaces, 28 
measures s'braces, 23 bars, S double bars, 6 different notes, 131 do* 
wliic’b add one-third to the value of the notes, 29 clefs, 2 kinds of clefs, 
G and' F 1 sign of time, 5 slurs, 9 ties, 18 characters representing 
,,version 25 rests, 2 kinds of rests, 21 accidental sharps, 7 naturals, 
2 verses containing 80 words, and 1 chorus of 28 words, all of which 

are in the printed music sheet, “ Cradle’s Empty, Baby’s Gone,” which 
arc not in the perforated paper that you say is cut from it? 

AfUm AH these characters are in the printed sheet, and nothing 

but perforations representing some of the notes arc in the perforated 
sheet 

Cro^-lnt 87. Are not the notes in the perforated sheet represented 
:»y different characters and cut for a different purpose from what they 

are used in the printed sheet? 

Ans> They are in this exhibit. 

Cross-lnt . 88. Are not all the elements named in question 86 
important and essential elements in the printed sheet of music? 

Am. They are not all essential. They are of more or less 

importance. V / 

Cross-hit. 89. Will you now hear read your answer to the 4th 

interogatory — [answer read.] Will you look at the perforated sheet 
now shown you, [now jput in evidence and marked Defendant s Exhibit 
Perforated Sheet A.] and tell me what the music is? 

Am. 1 don't know that 1 know the piece. 

Crow-Jut. 90. And you cannot read it so as to tell what it is, can 

y° u? 

Am. I will wg&adl the syllables of the piece. 

Cross-hit. 91. But you cannot tell me what tune it is? 

Ann. 1 cannot tell you the name of the tune. 

Cross-hit. 92. Please look at Defendant’s Exhibit Perforated Sheet 
J3, and tell me what tune it is? 

[ The same is now put in evidence.] 

Ans. It is Old Hundred. This is the first end [pointing tv a 
certain part marked First end , W. A. C.,] and this the air. 

Cross-Int. 98. Now please look at Defendant's Exhibit Perforated 
Sheet C, and teil me what tune it is ? 

[ The exhibit is now put in evidence. ] 
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inS‘ I li^ve forgotten the name of the tune—I can whistle the 

ne for. yo«- 1 wiU sing the air and if S0Tne of the gentlemen pr^er 
t,l " b nize it —[uritnm hums the tune.] I remember it now—Semo-r 

S name of the tune. 

Cross-ftL 94- You say m your answer to interogatories in chief 
are familiar with twenty varieties of strip music, and that 

tha read at sight nearly all of them. Why can yon not read all 
yon can i C£lu ° 

„i then aG count of the notes of the instrument for 

. • written not coming in regular succession as in organs and 

uni sic is wiim** » 

piano-. ^ Then your reading depends, does it not, 
knowledge of the scale of the instrument? 

A ,.i_ i,.,+ Qirbrftfv. I read 

the notes 


which the 


upon your 


edo-e of the scale ot the instruments 

IPartly but not entirely. I read by the relative position of 

e notes as th^Follow each other. 

J , Qfi But that is not the way you read ordinary sheet 

Cross-Jni* w, 

4 JS ifc ? 

In orc iiuary simple sheet music, I read a whole measure at a 

‘ ,l . ti d rlo read by relative position a great deal. 

U1 J 1 >ss-Int 97. In the ordinary sheet music the position of the note 

idicates the pitch, doesn’t it? 

,l„ s . It does. , s it indicated in the perforated sheet? 

' notes beil)g higher and lower than each other. 
i m ' T I 99 How would vou tell by the position of the notes the 

iajor from the minor key on the perforated sheet. 

.!«». It would be rather d. Humlt o ^ ^ 

Crm-Int. 100. Taking t e uses printed music sheet, do 

l,eet, and the differences between ! perforated psper in the 

ou think any one would think ot us y ‘ 

lacc of the ordinary v *' ^ a pian0 0 r an organ 

riw*. 1 should say not, it trny 

se the printed sheet on. t ,hey wouId use the 

Oro»s-Int. 101. What youi moai^ which plays a tone 

lerlbrated sheet only as a pai 
y mechanism, is it not ? 

Yes, sir. 
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Cmc-lnl. 102. The ordinary printed music sheet only convey., to 
ilic> mind an idea of what the hand or voice must do, does it not? 

Ans. Yes, sir. 

Crossknt. 103. The perforated paper, on the contrary conveys no 
iileu, but performs the act, does it not? and is so intended? 

Am. It is intended for performing the act, and would convey no 

idea except to a musician. 

Cross-hit. 104. Now in cutting this tune of Cradle's Empty, into 
perforated paper is it not carried up so high that the voice cannot 

sing it ? 

Am. It is not. 

Cross-Int. 105. What change do you make in cutting it from its 
arrangement for the voice in the printed sheet ? 

Am. I arranged it in the key of 10, instead of in the key of O, as it 

is in the original. 

Cross-Ini. 106. Would that affect the singing of it at all; and if 

so, how? 

Ann. It would make the melody a little higher, but most tenor 
singers could sing the whole melody. 

m 

Re-direct examination by Mr. Maynadjer, for Complainants. 

Ini. 107. Please sing or whistle from Defendants’ Exhibit, Per¬ 
forated Sheet A. 

Am. [ Witness whistles i] I don’t make make much tune of that. 
hit. 108. Can you now remember the name ol the tune? 

An s. I do not. 

hit. 109. Is there anything peculiar about the Exhibit Perforated 
Sheet A. 

Ans. The notes seem to be cut irregularly, not beginning together, 

,nd there s no very marked melody that I can discover. 

h". 110. Are you able to say with confidence whether Exhibit 

I Climated Sheet A is a piece of music, properly so-called or not? 

Ans. I am not. 

Int. 111. Can you say with confidence whether Exhibit Perforates 
Sheet A, is a piece of familiar music or not? 

Am. I should say it was something J knew nothing about and had 
never heard, I recognize no air in it. 


« 
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jfct 112. Something has been said in cross^xammation a* to p, r 

forated strip music appealing to the mind through the eye. Have r<m 
L knowledge of strip music which is used solely by appealing to the 
jnind through the eye ? If so please produce a model of it, and say 

*hat you k" 0W ab0Ut . 

C Objected to as re-opening the exammationdn-chief, and general ] 

Ans. I have arra "- ed . strip music t0 be ™ed on an invention of 
e. P. Carpenter’s, which appeals to the eye alone. The notes on 

atrip music as they roll from one roll to another, designate or point 

to the keys on the organ. 

r j fitness produces a model which is now put m evidence and marked 
Complainants Exhibit Carpenter Strip Music, W. A. C. Spl Ex J r.] 

J j nt xi3. Please explain more fully as to the Carpenter Strip 
’ ... f nr instance, what shows the duration, pitch and the like. 

Music, , , 

[ Objected to as irrelevant .J 

The music I arranged the same as I arrange for perforated 
. The first notes of the tune have letters under them which are 

H'l LlSlC* ^ 

, over corresponding letters on the key board. The length of 
otcs is determined by the length oi ? time that the notes on the paper 

are passing. 

U,^cross-examination by CHABLES T. Russell, Esq., de bme esse. 

Cross-Int. 114. Is not what you call the Carpenter Strip Music a 
mere mechanical invention, to designate when and how long to press 

the keys of the piano ? 

Am. I should not say that the strip music was the mechanical part 

The machine on which the music is rolled certainly is. 

Croso-Int 115. There is a machine then which carries the printed 
or marked paper over the keys of the piano, and as it reaches them it 
indicates what key is to be pressed, and how long it is to be pressed. 

doesn't it? 

Arts* It docs. , _ . * i, * 

116. And the only way it addresses itself to the sigh 

to mark out and tell the player when he is to toneh a certain key, 

isn’t it? 

./bis. It is. 
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Then it is ft mere machinery, is it not, to enable a 

tviriv to olav a tune mechanically | 

{ I think it is no more macHiriery about the notes to this than 

there! to ordinary printed music, as it appeals to the eye. 

Crnilnt. 118. Appeals to the eye for ft hat. 

Am. To designate the note or notes to be played. 

' Cross Int 119 Is it necessary to play with it that the person play. 

incr with it should be able to read the ordinary notes of the music at 
all? 

,4ns. It is not. 

Oro^-Int. 120. Then the only difference between this and the 
perforated paper In the orguinette is that this tells the player when 
and how long to touch the key, while in the orguinette the reed is 
opened by the paper without the intervention of the fingers, isn't if/ 
Ans. That is the true difference. 

Cro^InL 121. And it isn’t at all necessary for the use of the 
Carpenter invention that the player should be able to read or com¬ 
prehend ordinary sheet music, is it ? 

Ann. I should say not. 

Oross-Int. 122. And it is not necessary in the use of the perforated 
paper in the orguinette, any more than in the use of the Carpenter 
invention on the piano, that the person playing should be able to read 

or comprehend a note of music, is it ? 

Am. It is not necessary. But it musician could play better on 

either. 


lie-direct examination by Mb. MAYNADriSB. 

hit. 123. As to the need of the person using certain sorts oi music, 
to comprehend the ordinary sheet music. Do you know any other 
kinds of music except the perforated strip music and the Carpenter 
strip music which are intelligible or may be intelligible to a person 
wholly ignorant of the ordinary printed sheet music? If so please 
explain them briefly and produce samples, if you have them. 

* if 

[Objected to.] 

Ans . I have arranged music, and seen music called Dutch or Boer 
music. The notation is different from ordinary sheet music, the notes 
und clefs are different, but which is intelligible to a musician. 




DEPOSITION OF WILLIAM A. WEBBER 

53 

There is pother kind of music coming into quite generaI 

Z Tonic Sol Fa System. A great many read the Tonic Sol p 
' t hat can’t read a note of ordmary printed music. 

^rTVie w!<« c » s produce) tm sample) marked Complainants’ Exhibit 
. and Tonic Sol Fa Mask, V. A. C., Spl. Exr.] 

B °* 12 4. As to the use of the perforated strip music to appeal to 

eve State what reason there is, if any known to you, why the 

* "foraied strip music is not admirably adapted for use with the 

Carpenter instrument. 

r Objected to a) irrelevant.] 

L j rp [ie perforated sheets could be used and are just as well 
]^plld for use with the Carpenter instrument. Long notes might 

wtken the paper. 

/%. og g by Chaeles T. Russell, Esq., of Cmoml 

for Defendant , de bene me. 


& 


r r 1 9fi Are not the characters used in what you call the 
Music and the Tonic Sol Fa used precisely and identically in 
^° Ll md all respects as the notes, marks, sigus and so forth in our 

ordinary sheet music? And if not, for what are they used? 

Ans. Yes, they are. 


W. A. WEBBER. 


Attest: 


Wm, A. Copeland, 

Special Examiner . 


[The exhibit s introduced by the Defendant) Counsel are taken amy 
by Mr. Russell; by agreement,] 

STIPULATION. 

It i) hereby agreed by counsel for the respective parties in the above 

entided cause, that William A. Copeland mag be 

Examiner to take testimony in behalf of both. part,), pursue^ 

uxtg-seventh rule of the Supreme Court of the Umted States as 

’mended. * j E MAYNADIER, 

Omani for Complainants. 


C. T. & T. H. Russell, 

Counsel for Defendant. 
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EVIDENCE FOE COJIPLAINANT8. 


[Present: Counsel as before .] 


Boston, Dee. 28 ,1885. 


DEPOSITION OF WILLIAM E. RAND. 


Direct- Examination by J. E. Maynadier, Esq., of Counsel f, ir 

Complainants. 


Jnt. 1. What is you name, age, residence and occupation ? 

Am. William E. Rand ; 20 ; Athens, Tennessee ; farmer. 

Jnt. 2. Do you know Air. McTammany, the defendant, now 

present ? 

Ans. I do not. 

Jnt. 3. Please look at the three tilings now shown you [now put 
in evidence and 1 marked Complainants Exhibits Strip Music 2, 3 and 
4 ] and state whether you recognize either, and if so, which of them 
and what you know about those you recognize. 

Am. I recognize this strip 2, by mv initials and the date being on 
it. 1 purchased that piece of music at North Worcester, the 18th 
day of May, 1883. 

hit. 4. From what store did you buy it? 

Ans. Mr. McTammany’s. 

Inf. 5. Do you know the name of the individual who sold it to 


you ? 

Am. I do not. 

Jnt . 0. What work, if any, was oeing done in that store while you 
were in there ? 

p 

Am. I saw three, men cutting music with a punch. 

Jut. 7. Please explain more fully as to your purchase of this roll 


of punched paper—that is, where the person who handed, it to you 
took it from, and the general appearance of the store and the like. 

Am. He took it from shelves in the back part of the store. I he 
store door opened from the side next the Barre & Gardner Railroad, 
the tables where the cutting was being done were in the front of the 
store next the railroad, and the shelves where the music was stored 
weie immediately behind the tables where the cutting was being 
done—in the basement of a brick house. 


wi is 
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music 


7 8 . }i» w a ^ out ^ ie q uantifc y niu sic stored on these shelves. 
i * From ten to fifty tunes on a shelf. 

J * g And in what form—the ordinary sheet music form, or a 

' " J D of paper rolled into a roll ? 

Innff st u L 1 S , * a 

The ordinary sheet music form. 

/ T 10. What was on the shelf from which this long strip of 
11 ' into a roll was taken—Exhibit Strip Music 2 ? 

5 Fifteen or twenty of the same kind 
11 And what was on the other shelves? that is, long strips 
f punched! paper rolled into rolls, or music printed upon fiat 

t -i i * ? 

Long strips of punched paper, not rolled. 

I t l 9 When you bought Exhibit Strip Music 2 was it rolled 

IL" » roll ns it now is ? 

AnS Kot until it was sold me. 

lit 13 Did you buy any other long strips of punched paper from 
hat store a t that time ? If so, state whether they were stamped or 
i and if stamped, how the stamp compared with the circular stamp 

I! Exhibit Strip Music 2. 

j b ou ght several pieces at the same time of punched music. 

The stamp was the same as on Strip Music 2—a circular stamp. 
j. ^ ^ Was there any sign about the store ? If so, what was it ? 

Am. 1 saw no sign. 

/, 7 .15. Do you recognize this gentleman sitting on your left f 
Ant* I do not. 


Or os s-examhiation by CHARLES ThEO. KuSSETX, Esq. 

Cms-bit. 16. The gentleman sitting on your left was not the 

person who made the sales to you, was he 
Am. 1 don’t know. The man I bought it of wore a full beard. 

Cms-Int. 17. Was or was it not the defendant—the gentleman 

sitting at your left that you bought it of? 

Am. I don't know. 

Cms-Int. 18. Do you know who the lessee or occupant of that 

room or building was at that time ? 

A)is. 1 don't know the lessee ot the building. The occup.t it ot 

iho basement was Mr. McTammany. 



EVIDENCE FOH COMFliAlNANTS. 


Crots-Inl- 19- Ho ' V ll ° k "°' V **" °T P ' M ° f the «*•* 

„d all the wny you know ? 

l«s By what was me t lC n,us,< '’ s ^ orcs 1,1 Worcester 
?„ street, that I Would find him in this building, and by the S fe 




Ojj 


Main 

on his music. 

flvnsts-lflt. 20 


P 


Ami that is all you know, isn’t it? 


Ans. It is. 

CtoimM 21. So that if that basement was leased and occupied 
by another person than Mr. McTammanj, you didn't know atiytli| llg 

about it, did you? ' 

Ans. No, sir* 

Cross-Int. 22. How came you and for what purpose did you make 
the purchase of the strip sheet you have identified ? 

Ans. I was sent there by the Automatic Music Paper Co. to pur. 

chase the music lor purposes known to them only, 

Oross-IM. 23. Didn’t they tell you what they wanted of it? 

Am. Not at the time I purchased it. 

CrossJnt. 24. Who sent you to purchase it? 

Sp. Mr. Given. '• 

(mss-Int. 25. Where were you then living? 

Am. In Jamaica Plain. 

Cross-Ini. 26. What were you then doing ? 

Ans. Clerk for the Automatic Music Paper Co. 

Cross-hit. 27. Are you a relative of any of the partners or cor 

potutors of the Automatic Music Paper Co ? 

Ans. 1 am. I am son of the treasurer of the company. 

Cross-hit. 28. And you went there for the purpose of getting the 
perforated strip you did get, for the purpose of being used in a suit 
at law, did you.not ? 

Ans. I knew nothing of the law suit until after I purchased tl>° 
music. 


Attest: 


William A. Copeland, 

Special Examiner. 

[Adjourned.'] 


W. E. RAND. 



f 
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Boston, Dec. 29 , t 885 . 


r prose n 


I . Counsel as before .] 


m 


DEPOSITION OF GILBERT A. DAGGETT. 

Direct examination by 4. E. Maynadier, Esq., of Counsel for Com¬ 
plainants. 

I, WTiat is your name, age, residence and occupation? 

\ H s. Gilbert A. Daggett; 26 ; Boston ; vocalist. 

/)(,(,, 2. Please state gcnttally what experience you have had in 

usiced matters ? 

I have been some 8 or 9 years at it—singing. At present 
ain member of the Weber Quartette. 

lilt 3. Please look at the piece of music now shown you, marked 
Complainants’ Exhibit Common Sheet, and state whether you can 

read it at sight or not ? 
yRwj. I can. 

/;,/ 4. Have you ever had anything to do in any way with the 
manufacture, use or sale of music of any kind? 

None. 

Tut 5. Please look at the roll of perforated paper now shown you 
—Exhibit Strip Music 2—and compare it with Exhibit Common 
Sheet, and state whether it is a copy or not, in your opinion, of 

Exhibit Common Sheet. 

[ Objected to as askiny for incompetent evidence.] 
yIm6 ‘. I should say it was. 

Int. 6. Why? 

[ Objected to as above*] 

An*. In reading it compares with the copy there [pointing to 
Exhibit Common Sheet J. 

bit. 7. Please consider the two, note by note, beginning at the 

irst note on Exhibit Common Sheet. 

Am. This first brace or prelude [m the Common Sheet] is not on 

be Strip Sheet. I find that compares there. The tw o bars that i 
ave read compare here. 

Int. 8 . What is the first note after the prelude in Exhibit Conrnu 
8 
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EVIDENCE FOR COMPLAINANTS. 


Sheet and what the first note in Exhibit Strip Music 2? 

"* ^ * yy I, * 

second note in each, and the relation of the second to the fi ^ ^ 
so on for, lay fifteen or twenty notes ? rs ^’ an 

T « , t ■ t * 1 


Ijb 



LFI 1 L X *, 1 V t ■ VA* a i O ■ 

[Objected to as assuming that there are notes on theperforat 
which the witness has not stated .] a ^ e ^P a pe-, 

Ans. The first note in this strip is a dotted eighth, equal i 
io the one in here (in the Common Sheet). The second ° V ^ U< 
third as long, or a sixteenth note, and the third note the • ^ lS ; 
first. The second note is a third below the first one—or th r ** ^ 
—counting the first one as a tone. The third note is a fourth 
the first one, or one below the last one. The third note h a j ' 
eighth, or three times as long as the one previous. The next 
a thii-d above the last one, and is a third as long as the last, 
next note is one below. It is a quarter note. The next n ■ ° 

fourth below, and a quarter note. Tire next note is one , " * 

dotted eighth, three-quarters as long as the last one. The next 
is two above, a sixteenth, just a third as long as the last nr! r 

The next is a fifth below, three times as long as the one preeldS 

there^TI ■ T ^ ^ ^ 1 have made » mistk 

ti ~ *■ - »• - ~ .'«* r,:. ::r :r b 

-o,L "IT"”' * “* ‘” e *• “ » 

the stores, ^Thav^k Jp* 8 ”*" 0 ® at i4 > sira P ! y what I have seen 
«- u 'e P^ked it up and looked at it. 

L-U requut of Defendant '« ioun.,1 tl, ■ 
answerin<tthe 8 th mi il • e magistrate, notes that 

™ 12 <fc ,rM *“ klm * 

” Uc “ r o—®« 

f Us- A11 the way through? \V, r I. 

Pat. 1 ].. So far ■ ix vim i * uve llu(jJ bl tlie way llirdug 

"" Stri P Music 2 not" ie^TTT 11 ’ h#vo you found " otl 

11 so, State Why thev wfr irom Exll ibit Common Shoot 

knowledge enables you toch^so ^ tCla ^ y ’ so as your musici 

"‘jected to m leading !\ 



Am r. J shfinW i J 

10uki have to look tin 


ough the whole tliimr in order 



DEPOSI 






ns *er that—examine the whole piece. I find i» the seventh W a 
* te js carried- an octave lower the first note is carried an octave 
Lver. The reason would be because the note higher i s not in th ' 

oV guiiiettc. 

Prosa-E*ta/mintiiion by Charles Theodore Russell, Esq., of QowttA 
7 for Defendant. 

r gij ie witness here states that he wants to change Us last answer.] 
The first note in the seventh bar is two notes lower—that is what I 
ant t0 h a te said, for the same reason—that the note is not in the 

orguinette. 

Cross-Int. 12. What do you mean by a note not bei:ig in the 

oro-uinet^ • 

^ 'phe top note in ti«is paper represents the last note of the 

orguinette. 

' Gross-Int- IB. What has the orguinette to do with the perforated 
paper ? 

A?is. It plays the tune. 

Gross-Int. 14. Then that perforated paper is cut and made, is it 
not, for the sole purpose of playing a printed and published tune 

upon the orguinette by mechanical means? 

Am. It is made to play whatever tune is cut tor it. 
r,‘.-road.\ Certainly—it is made to play tlnough the oi 0 uinette 

15. And that is its sole purpose, isn't it ? _ 

Ant. I suppose so. I don’t know. I am not in the business. 

is made to sell. It is just the same as this piece of music [ to t 9 

Common Sheet 1. • • 

Gross-Int. 16. Can it be used for any other puipos, 

what ? 

Ans. You could sing from it if necessary. r , vr , 

Gross-Int. 17. Do you mean to say that tliose pcjomted ^ 

would ever be used to sing from in pl* ce of 1 6 ?^f. ocor dingto these 

It might be so if the customer required it accoaliu, 

ages. As vve advance on we get uew ideas. think it 

Cross-Int. 18. At present, and with piesen u* ^ ^ 0 f the 
would ever be used for the ordinary puipose' 
ordinary music sheet ? 
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evidence for complainants. 


°i)e 


A nSt It might be. 

fi o^s dnt 19* Might be when, and how, and by whom? 

By those that wanted to use it. 
f L,f 20 Who would want to use it in that way? 

Those that took a fancy to read that way. Some read 

war and some another. 

g nm -h> 2L Do ^ ou mean t0 Say Up ° !1 y0llr kno ^edge | 

musician that anybody would purchase and use one of th 03e " * 
forated sheets for the ordinary purpose and in place of the ordinary 

music read by the eve ? 

Ans. They might do so. 

Cross-Ini. 22. That don’t answer the question. Read the quests 

once more. 

[ Question re-read .] 

drt.s. They might. I couldn’t answer for other people. 

Cross-Int. 23. Did you ever know it done? and if so, when, where 

and by whom ? 

Ans. No. I never knew it. 

Cross-Tnt. 21. If the manufacturers of these perforated strips lmve 
stated in this ease, substantially, that these perforated strips are made 
exclusively for the purpose of performing by mechanical means a 

i 

tune oil the orguinette, and that such use and purpose is entirely 
different from the use and purpose of the ordinary music sheet, do 
you concur with or differ from them ? 

At 

Ans . I couldn’t say whether they have or not. 

Cross-Ini. 25. Assuming that they have, do you concur or differ 
from them ? 

Am. Will you please read the question again ? [Question re-read.] 

I don t just get the question now in my mind. [Question re-read and 
witness takes the 'paper and reads the question himself.] They might 
be used lor other purposes. 

Cross-Ini. 26. Then you do not concur with them, do vou? 

^ 7 

Ans. Well, what my answer to that would be that I could take 

this [holding up the Exhibit Strip Sheet] and play from it as well 
from the sheet music. That’s what 1 meant. 

Cross 2nt. 27. What other objects could it be used for? 

ns. I could take the music and set it up to the piano and ph\y it 
^the melody. 
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DEPOSITION OF GILBERT a. DAOGKTT. 

rr0SS -Int- 28- Setting aside the question whether you could play 
, m the perforated sheet, what is the object and purpose, and sole 
• t and purpose for which the sheet is perforated, instead of beine 
„ ,yith the ordinary notes, lines, musical expressions, and i 

f° rth ' r t m ade to run through the orguinette, 

nzsJnt 29. And that is the sole purpose for which it is evei 

07 

mule, fen’ 4 it? . 

An S' 1 sU PP ose S 

r nU 30. Can.the ordinary music sheet be played mechani 
r ° 8 f i,p orffuinette without the notes being transferred and cut 

ii y upon me ° 

a 1 - .forated paper, which is by mechanical means to he made to 

Ltrsfacross the reeds of the organ ? 

, ns I should think not. 

" _ T o-j Wherein does the perforated paper, in its function 

1 urpose in a musical instrument, differ from the barrel of a hand 

organ ? 

a ns, Icouldn tsay. 

^ r * 99 Wher'eM in its function and purpose, does it differ 

drOSS-lM*' 0£it ■ , , c • <> 

, , hp Lise of the human fingers on the keys of a piano. 

fr0 XJ You play the piano by the fingers, and the other way you 

play by crank do you p i ay by crank so as to get the notes? 

T** This paper [MxMbit Strip Sheet] is drawn over the reeds. 
Aw*- ^ i- 0 L _i.* .,«f}firtn s. what do you mean 


a 


Cross-lnt. 34. 


In your answer- to question 5, what do you mean by 
a copy? ,1 nn i. ere [Exhibit Strip the 

The notes are represented on neie r 

J c ; on the common paper. The distances on here [* 

Sheet ] tu-e the same as on the other P a P® r ' „ n the oriinaiy 

Croee-Int. 35. Do you mean to say that he ^ ^ ^ ^ 

sheet are copied on the perforate! papei^ ^ re eds iu the 

the perforations in the paper enable it,. 

Organ, to play the notes in the pnntet a represent the 

Am. I mean that these notes [•» «• ® * 

notes in the common copy. mean to say* i*i ^ iat E ^ e 

Cross-M. 36. That is to say, » y° u ‘ the notes iu the 

cuttings and perforations in the papei cor 
music sheet ? 
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Am. The melody is copied. 

gr Correspond then to the notes find melody ? 

4 ?( , v With some changes. 

CroHS-M. 38. Why are the changes made ? 

d»?s. On account of the orguinette. 

Cros*-Int. 39. Then the first process would be, would it not, to 
adapt the time to the orguinette ? 

Ais. Yes, sir. 

Gross-Ink 40. And the next process would be to cut the notes 
aiu l melody in perforated papers so as to put it by mechanical means 
through the orguinette, won kin t it ? 

Am. Yes. 

Oross-hit. 41. Are there not in the sheet music shown you 29 
staves, 145 lines, 174 spaces, 28 measures, 8 braces, 28 bars, 3 double 
bars, 6 different notes. 131 dots which ackl one-third to their value, 
29 clefs, 2 kinds of clef, G and F, one sign of time, 5 slurs, 9 ties, 18 
characters representing [expression, 25 rests, 2 kinds of rests, 21 acci¬ 
dental sharps, 7 naturals, 2 verses consisting of 80 words and 1 
chorus of 28 words which are not in or in any way represented in the 
perforated paper. 

Ans. About that. 

Grtm-Int. 12 . Do you mean to say. without reference to or know¬ 
ing the sheet music from which it is taken, and without having heard 

it played, you can read the perforated papers so as to give the tune? 

Aliis. 1 think I could. 

Cron*-bit. 43. Please look at the exhibit shown you—Defendant’s 
Exhibit I er fora ted Sheet C—and tell me what the tune is. 

Am. I should say it was Seymour. 

< tow-lnt. 44. What informs you in the perforated sheet that the 
perforations are musical notes? 

Am. Instinct. 


Croaa-Tnt. 45. And nothing but instinct does it ? 

Instinct and what knowledge 1 have of what I have read 

ol it. 

bit. 4G. Have you had much knowledge or practice in 
reading the perforated strip music? 

wlcii I'm m ' SaVG ^ * iave P^ed up in the store and read, and 
what little 1 have read here just now. 





DISPOSITION OF GILBERT A. DAGGETT. 


£> 

> 


47. There is nothing in the perforation of the paper 
t in itself, alone, is a copy of a musical note, is there? 
th " • Well, the holes represent a note. If I should see a hole 
i a third above it, anti one a fifth, and. one an eight. I should 

and one 1 1 ° 

Vnow it was a chorcL 

v rt rosS .Jnt. 48. And you would know it as by representation and 

not by C0 P3'’ wouldn’t you? 

Ann. K now U V botl '' 

Cross-Int. 49. Then you mean to say that the perforated slits and 
are copies of the notes of music, do you? 

Yes, they are copies. 

J ^ j n £ 50 . How copies? In the same sense that one musical 

m ,t,e is the copy of another? 

[ ns Those holes are made long or short according to the copy of 

*'£- m Why are the holes made at all, or made long or 

J^Zcovdwg to the copy of the note instead of the notes being 

printed on the paper? 

A,**. So as to play the melody. 

Cross-Int. 52. Play the melody how and where 
A ns , P?ay it on the orguinette. 

fross-Int 53. Doesn’t it then, coine to this, that all the cutting on 

jI nlplv •’Hid e\clusiveh r to enable it to be usod 

the perforated sheet is solely and exuuw J 
as a part of the mechanism in an orr.' 

OrL AM* Doesn’t, then, the perforated sh*et .«* 1,10 
o iObsim. o<± fhft tmie exnSctly what the 

pliere and the associated mechanism > And if not where- 

player does when he plays it upon an mstrumcnl? And d not, 

in does it differ ? 

Am. It does 


* #■. P V V W ■» v — 

.. , ,,,, pen of Counsel for 

„ r , ... i r ir M atnadier, Lscp, 

Re-Direct Examination by •). 

~v * JL 



bit. 55. State what knowledge, if any, you ^ 1 ’ ^ for 

foratedShoet C before it was put ado }>.ui 


Defendant ? 

rf/w. I had no knowledge. 
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M 56, 


56. Wild i was the fir 

it, directly or indirectly ? 

Ans. The present time 


lime you ever saw it or ever i, , 

>U1 neard 



,'f * 


Wm. A. Copeland, 

Special Examiner. 


Adjourned.] 



of 


Gr. a. daggett 


Boston, Dec. BO, 1885. 


j Present : Counsel as before.] 


DEPOSITION OF GEORGE SWIFT. 


Direct Examination by J. E. Maynarier, Esq., of Counsel for 



1» jr_r fj* 


Int. 1 . What is your name, age, residence and occupation ? 

Aw*. George Swift; 2*3; Cambridge, Mass.; arranger of music. 

Int. 2. By whom are.you now employed and how long have you 

been sn employed? 

da, 1 '. Bv the Automatic Music Paper Co.; about 14 months. 

-hit. 3. I lease look at Exhibit Common Sheet and slate whether 
you lead it readily or not, and compare it measure by measure 

with Exhibit Strip Music 2, and state what of the former is in tl)J 

latter. 

-Eii. I load it readily. The first note in the Strip Music com. 
pares exactly with the first note in the Common Sheet. It is a dotted 

n5 + • i lb Jiex ^ I s a sixteenth, a third below the preceding. The 
,AA ll rf tted eighth ’ one interval below the preceding. They are 
sixteenth 1 l * 16 ® tr *P Mosife arid Sheet Music. The fourth is a 
note one li t ! f boVe the P rece ding note. The fifth is tv quarter 

a fourth below th . el ° W ^ {,re< ; edi "«' The sixth W a quarter note, 
interval above nf 111308 seve,| tli is a dotted eight, one 

the preceding. The eighth is a sixteenth, a third above 
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receding’ The ninth is a dotted eight and is a fifth below the 

fcl 6 P c ling- Tlie tenth is a sixteenth ’ a third above the preceding. 
P reCe i even th is a dotted quarter—no it is a half, I am wrong. The 

^tfth is ft dotted eighth, one interval above the preceding. The 
fc ' ve 1 fa i s a sixteenth, one interval above the preceding. The 
thirteen ^h ^ ^ dottec j e ight, one interval above the preceding. The 

1(,ul t h is a sixteenth, one interval above the preceding. Th>- 
^ teC " . a dotted eighth, one interval above the preceding. T;: 
teen f th is a sixteenth, one interval above—no, on the same line. 
« eve . , teen th is a dotted half, and it is a tone below. The n:ne- 
^ is a dotted eighth, a third above. The twentieth iaasLxteenth, 
^ elJ . , j fjW The twenty* first is a dotted eighth, a tone below. 

a 1 twenty-second is a sixteenth, a third above. The twenty-third is 

T!llJ f p a tone below. The twenty-fourth is a quarter note, a 

„ riuarter note* <* 

1 plow The twenty-fifth is a sixteenth note, a tone above. 
Suventy-sixth is a dotted sixteenth, a third above. The twenty- 
1 is a dotted sixteenth, a fifth below. That is wrong, a dotted 
“7*1 The twenty-eighth —that is a third above. The twenty- 

a dotted quarter, a tone below. The thirtieth is a dotted 
l *1 a fifth above. The thirty-first is a sixteenth, a fourth below. 
The thirty-second is a dotted eighth, a fifth above. The th*rty-th:rd 
• sixteenth, a note below. The thirty-fourth is a sixteenth, a note 

thirty-sixth is a dotted eg^,^ g (totte( i | lal f and is a 
sixteenth, a note above. 1 _ - » , js a tone above, 

tone above. The thirty-ninth is a dotted el = ’ dotted 

The fortieth is a sixteenth, a third below. .The , thini 

*** -. 1 —• ». 

above. The forty-third is a quarto The fortv . fi fth is a 

forty-fourth is a quarter note, a f or ty-sixth is 

dotted sixteenth a dotted e lg hth, a ^ ^ ^ eigh th, 

a sixteenth note, a third below. i ^ # fonrfh above, 

a fourth below. The forty-eighth is a si. ^ The 15 a 

The forty-ninth is a half note ; it is tl ^ ca ii it a seventh, 

dotted eighth; it is an accidental note ant r ^ ov0 the odc before 
The fifty-first is a sixteenth note; it is a sev ^ below. The 

it. The fifty-second is a dotted eighth; 1 


a 
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fifty-third is a sixteenth, a tone below. The fifty-fourth i s ft 
note, a tone below. The fifty-fifth is a quarter note, a tone**** 
The fifty-sixth is a dotted half note, and is a tone above. Tl, !r 
seventh is a dotted eighth note, a tone above. The fifty-eighth ^ 

sixteenth note, a third below. The fifty-ninth is a dotted eighth 

tone below. The sixtieth is a sixteenth note, a third above. tT 

sixty-first is a quarter note. This is the sixty-first that we are w ()I f 
ing on now ? A tone below. The sixty-second is a quarter note 
fourth below. The sixty-third is a dotted eighth; it is a tone abor 
The sixty-fourth is a sixteenth; and is a third above. The sixty-fifth 
is a dotted eighth, and is atone above. The sixty-sixth is a.sixteenth 
on the same line. The sixty-seventh is a clotted quarter note, a note 
above the preceding. The sixty-eight is a dotted eighth, a tone 
below. The sixty-ninth is a sixteenth note, a tone above. j|jJ 
seventieth is a clotted eighth, a tone below. The severity-first is a 
sixteenth, a fourth below. The seventy-second is a dotted eighth, a 
third above. The seventy-third is a sixteenth, a tone below The 
seventy-fourth is a dotted eight® a tone below. The seventy-fifth 
is a sixteenth, a tone above. The seventy-sixth is a clotted half, a tone 
TThe rest is a repetition of what has gone before—I don’t 
mean note lor nolo, but substantially the same tiling. 

j».t. 4. In 3 our answer you say a tone above or below, a note above 
11 below» an interval above or below, and sometimes a third or the 
'' Ae 01 below. Please explain the meaning of these terms. 

•dfts. I staited to use the word interval when the next note was 
t ie next line oi space above or below it, but 1 thought that it 
. mwe oa * s 'b v understood by saying tone, as I used them both 

' N,Illti ,neaiJ 1 ,, g- By a third I mean that it is three notes higher, 

.. ^ 0J)< ' ^ ou s ^ ar t from. That is all. J don’t know whether 

rr K* <1UCSti0n ' A * ,,ear ils 1 k»o W it bag. 

Sh * * ow l )lea «e compare the first measure of Exhibit Common 

it fiist measure of Exhibit Strip Music 2, and state what 

,| aie exactly reproduced in the other, and what notes ate 

suite whv °B 10 dueed; and if any are not exactly reproduced, ideas 6 

do near1 ^ il » ^ur knowled 


Hot ex: 


so. 

Am, 

hie 


go of music will enable J 1 ' 11 10 


The air is 


use put Hi ,i n \ exactl *f the same. The bass is exactly the ^‘ m °* 
“• lt u>« lower E art. j„ tho Jils( chord nm to 




mean to 

is ti ie lowest 
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Wer note is put an octave above its place in the printed sheet, which 
does not change the chord. In the next chord two notes are left out 
| nl t the chord is the same. The second and third are the same as the 
first, I should have said. I made a mistake there which I 
correct. Instead of the second note being transposed, it i 

note— r 'l iat is : * IL . 

[last part of question re-read .] 

The gentleman that arranged this music may have had ideas iu his 

mind that I know nothing about. The music that he has written 

here is correct —that is all. 

r fj u , answer being read to witness , he says:] 

May I say something here? Instead of saying the second and 

third are the same I should have said the third and fourth, because. I 

had just given the second one before that. 

hit 6. Had you arranged Exhibit Common Sheet for the fourteen 

note oro'uinette, what would have been the probable difference be¬ 
tween the perforated strip as arranged by you and Exhibit Strip 

Music 2. 

[ Objected to as irrelevant and incompetent .] 

AnSm i don’t believe there would have been any difference. 

Int. 7. What is the duty of an arranger of music ? 

Ans Do you wish me to give the process? [Counsel says, “th 
d«t,j, what you have to do."] I take my common sheet, place it before 
me on the bench. I take my paper and apply my scale to it and I 
reproduce, that is copy, the music from the common sheet cm to it, 
making as exact a copy as is a possible thing. That finishes my pa 

^ 8. Have you had any experience in arranging mnsic for other 

instruments than the orguinette and the like. It »o,» at 
Ans. I have had experience in arranging tui 0 , 

varieties of instruments, I should judge. If you w t m 

the instruments I will give them to you. 

Int 9. Please find a measure in Exhibit Common ***** 

differs most widely from the corresponding measur * a: 

Music 2, and explain the reasons for the differences 

musical knowledge enables you to do so. JUTei'emc_net a 

Ann, Take the seventh measure. There is ^ ^ ^ on e 

wide differ*nAA_ Tbs * ;ith& °° 
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tile 


note higher than the last note in the orguinette. A note of 
chord is placed down, giving the same impression as would *7 Sai)le 

be made. ^ 

Tnt 10. You have spoken only of the melody. pi p „ OB 

ase consider 

the entire measure. uet 


diii*. The chord is the same that is, the harmony_-tljrn 


u ohout 


the measure. 

Int 11- The lowest staff in the seventh measure has f ou .i 

* .. II . r il. A nA ... A 1 .n ^ Vl A rtrt Aa .. .1 „ i 1 * I. . ‘ 


notes in it all of the same length, the second a third below 


the first. 


the third a fourth above the second, and the fourth an octave bel 
the third. How is it in the Strip Music 2 and why? 

Art* The lower notes are different. The second one is on the 
same line with the first, the other two are a tone below, but lb- 
chords are the same, and it produces the same effect. 

[Last part of question re-read .] 

On account of the notes in the orguinette—on account of the 
scale of the instrument. 

hit 12. When you arrange music, what more do you do than 
copy music written for an instrument of one scale so as to make it 
music for an instrument of a different scale ? 

[ Objected to as leading.'] 

Am. I don’t know as I understand that question ; will you let me 
read that please ? [ Witness takes the paper and reads the question 

himself .] If I understand your question aright I mean by copying 
music for a different scale, if it is a larger scale, f i mean by that more 
notes in it) I can make the harmony fuller and the notes that are too 
high for the fourteen note, I can reproduce and thus make a more 
exact copy of the original music. 

Ju(. 1-j. W bat experience have you had in reading strip piuaio? 

Am. I have had the experience of working in the shop. 

Ait 14. I)o you believe that you can read strip music at sight ns 
"ell, for instance, as you can common sheet music? 

[ Objected to as incompetent .] 

Am ' 1 believe I can quite as well, because I have studied 
common sheet music since I was seven years old. 

at. 15. Do you know the music on Complainants’ Exhibit O 1 ' 

pester Strip Music ? 


DEPOSITION OP GEORGE BWIPT. 


69 



Q}y- eC ted to as incompetent and irrelevant] 

\ n8 , I never saw it before. 
j it lb. Please see if you can read it. 
r Objected to as above.] 

Ans. I can read that ‘ ^ Witness whistles.] I should say it wan 
Hearer My God to Thee. 

Tnt 17. Did you ever see the thing now shown you [now pm .. 
•ulence and marked Complainants Exhibit Woods Model W. A. C. 

Spl mgr] 

[Same 

Ans . I never did. 

18 See if you can read the strip music on it. 

Iws [ Witness whistles.] There are two tunes on there. I don’t 
ow the name of either. “A Charge to Keep I Have” goes with 
one of them. I don’t know the other—if anybody can tell, I can't 

mean the name of it. 

r fi ounse l for defendant refpiests magistrate to note that the witness 
Ji,Ued it over two or three times and spent some time in MOe rori«j 
hpf „. 'answering — the same also with reference to the preeedmp EM, (j 
7 a 19 Were you present when defendant s counsel asked J . 
Webber to read three pieces of perforated music and Mr. Daggett 

to read one of those pieces ? 

tf 20 h tZZeMon Se perforated music, Exhibit Strip Music 

2 , the' — which ZE* - 

chorus at the top of pa^e -a t v. au <l what are 

what notes of tire Common Sheet are copied exactly 

arranged. 

[Objected to as leading.] w changed on account of 

Ans. In the air, the second note is oha „ ^ in ^ 

accidental note. The fifth note is changed. 1 ^ ,«asare 

second measure is changed. The se ° ou . ® „ me cil0n i s throughout, 
is changed. The accompaniment is , d io the a«om- 

The alto is the same, and the other parts are embrace 

i 

paniment. 


h 




TO 


evidence for complainants. 


Cross-Examination by Charles T. Russell, Esq., 0 f q o 

Defendant . 


Unsel for 


Cross-hit. 21. In making your comparison and reading e 0J1 
ants’ Exhibit Strip Music 2, you have had the original sheet * - 
in vour hand and constantly before you, have you not ? mU8lc 

K> 

Ajis. I have. 

Cross-Ini. 22. Have you .ever arranged sheet music, | ra(J , , 
Empty, for the orguinette ? s 

Jins. I never have. 

Cross-hit 23. Have you ever seen it as arranged for the onuii 
nette, other than the comparison you have made today? 

Am. Do you mean like that? [ referring to Exhibit Strip Hfusit> 9j 
WJounsel answers , yes.] I can't say that I have ever seen it to exam¬ 
ine it as closely as that. I have seen workmen carry it around the 
shop, but 1 have never examined it, to know it. 

Cross-hit 24. Now I notice that in going over the perforated 

strip sheet in making vour comparison with the printed sheet you 

hum or whistle the notes and beat time with your fingers. Am I 
rig]it in that? 

Ans . You are. 

Cross-Int. 25. I notice the same thing in your reading of other 
perforated ships. Am I right in that? 

Ans. Yes, sir. 


Cross-hit 26. Why do you do that? 

In the first place, from force of habit. In the second place, 

io musician evei plays a tune, or sings or whistles it without beating 
tune in some way or other. 

°. s * fbat all the answer you can give me to the last 

Question ? J 6 

, 1 ' ° U l ,l( ilse iea d the question once more? [Question 

f . .. J J ljat !iCe,ns to me to answer it. I have answered the 

tossl^ 1 ° f my abU %- 

arid beatii,^ if’ } iMK i,J >' 0UI ' bumming and whistling the notes 
distance frL ttfrequently, if not always, began at some 
that ? C lj(i S l,mj, ‘g of the perforated paper, am 1 right i [l 
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Aji8 , I don't know whether you are or not. As I say, if it ^ a 
liabit of mine doing that, and I do it not thinking, I can't answer the 

OrofrM- 29- Do you mean on your oath to swear that the only 
■on of your doing that was because it was a habit of yours? 

1 That's the only reason X did it, as I always do it. 

Orols-Int. BO. And it wasn’t done at all to aid you in reading the 

music, was it • _ _ v , . . 

j &irled ibg in one w*iy * becauso & irmsician is so accustomed 

1 that he does it instinctively, and if he does not beat time with 
I is hand it is done some way or other. 

] ^Cross-Int. 31- You noticed, did you not, that Mr. Webber am! 
Mr Daggett did the same thing in reading the sheet music the other 

ll<1 * ^ j cUdii’t notice at all whether they did or not. 

O-oss Int 32- Do you mean to say, with all your experience as an 
■ai^er you can read a perforated strip of music with which you 
n°t previously acquainted, without whistling or humming the 

notes or beating time in any form ? . 

V. I cannot read any style of music without beating tune, that 

T know of f Counsel say*, this 'potion means perforated.] xNo, sir. 

Cros-Int 38. Then you have, in reading the perforated stnp 

mus ic, to pick it up by humming, whistling and beating as you go 

along, do you not? 

Am- Ho, six, not all three. 

Orostint,. 34. Well, which / ^ 

Time is essential—that’s all. , 

y T . or Now does not an ordinary musician read p 
Lrtm-lnt. 30. How, doe __ . all 6{s Mm ordinary 

sheet of music just as readily and east!} in i 

reader reads a printed page ? difficulty in reading 

Am. An ordinary musician wou 

some printed music. 

Cross-Ini. 36. As a general thing, I mean. 

Am. Ordinary class of composition, lUK1 " ’ or dinaiy coro- 
Oross-Int. 37. Would you call Cradle s b.nptw 

position ? 

Ans. 1 should. 





evidence for complainants. 
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Cross-hit. 38. Now, what is there on the perforated strip s |, e 
indicate to an ordinary musical reader, familiar only with sheet ai r 
that the perforations are musical notes ? 

Aiis. The positions in which, they are placed, the length 0 f ,] 
perforations, and a little common sense. I(! 

Cross-ha. 39. Where does the common sense appear on the 

* 

fora ted sheet ? 

Am. When he sees the manner in which they are arranged tw 
is, one following after the other, if he was a musician of ordinarv 
ability, I should think he would call it music. 

Cross-Cut. 40. Is there anything else indicated than what yon ii ave 

stated ? 

Ans. Do you mean on the perforated sheet? [Counsel says, y fil j 
Yes, sir, the rests are indicated. 

Crow-Int. 41. How are they indicated ? 

Ans. By blank spaces Having no perforations. 

Cross-Ird. 42. Then in the strip sheet Complainants’ Exhibit 
Strip Music 2 do the blank spaces indicate rests, and only rests? 
Aiis. Xot “and only rests, 1 ' No, sir. 

Cross-Int. 43. Well, what is there on the strip to show when they 
do and do not indicate rests ? 

Am. I should think the shortest distances between the holes—and 

absence of notes. 

G > oss-lnt. 44. What is there on the strip sheet to indicate the 
value of the notes? 

Ans. The length of the perforations. 

mss.JM.ir>. How are the rests indicated on the printed sheet 
music ? 1 

Ans. By musical characters. 

■ , , ^ IC value ol the notes indicated on die 

printed sheet ? 

Ans. By musical characters. 

you state Mh it what you have now stated, will 

to tlie setond i?° U t u!?,’ a " d aU you mean » wllcl1 l° u S! *y ® n ? wer 
exact com. of ,i ’’ . 4 ,6 f ri P s, '|et- Exhibit Strip Music 2—is an 

utisn is transferred from the sheet music to 
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t 


■ music as nearly as. is a possibility, the differences being so 
tbs Str ? a t none but a good musician would notice them, I don’ 

think* ^ y or w hat use and purpose is this transfer made? 

^ ro89r j c j on ’ t know as I get exactly what you mean. [Conmel 

A ns \ Well, to play on the instrument. 

fixplM* 1 *-! Then it is so transferred, is it not, to make a striu 

which as a mechanical agency, wilt play the tune automatically 
sheet w 

iho orff&ri* 

011 What is properly meant by u mechanical agency," I know 

A y' ab0 J t . I am no machinist myself, 
not nog *> orguinette called the mechanical orgui- 

Cross-tnt. ov. ^ fl ° u ° 

nette ? 

a ng Yes* six. 

Cron-Int. 51. [ Counsel says,] will you not now repeat the ques¬ 

ts [question re-read.] 

rvl*8 -At 52.. Now in arranging a tune for the orgmnotte, von 
first adapt it by such changes as are necessary foe the parhcular 

instrument, do you not ? 

Then as thus adapted, you cut it into a stencil, do 

you not? 

dtts. It xs cut by workmen. Pencil into the perfo- 

Cro&s-Int. 54. And then it is cut from the stencil 

rated sheet, is it not ? 

A z.L a it Ami«. r —trfinr* 

of being carried by mechanical means o 

ami playing the tune, is it not ? j 0 not know. 

Am. With regards to its being the sole purp • 

as I am only an employ* at the factory. pur pose. aid 

Crosa-Int. 56. Don’t you know that it is th d if ^ 

J i fnr 2411V * u 

have you ever known of its being employ 

for what purpose ? . used it for omer 

Ans. I believe that is the main puipose. . dll( j played it* 

purposes. I have taken it and put it on a cabine o „ 

in 
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Cross-M. 57. But that is not the purpose for which if ■, 

tured,isit? Smatl % 

Ans. I should say not. 

Cross-lilt. 58. If the complainants state in their origin] i ■ 
by recent ingenious inventions and discoveries in musical in, /' ^ 
and appliances for t be performance of musical composition! 


is til 


such 


instruments, a musical composition may be performed upon ( . 
musical instruments called and known as orguinettes, orgaimttcs^' 1 ' 
organ in as, by means of long sheets or strips of perforated Da™* * 
said sheets or strips of paper are constructed with perfomj 
through which the passage of air coming in contact with ree( p ’ 
other sounding devices, produces a performance of a musical com 0 
sition, would it state fully and completely the purpose and function of 
the perforated strips ? 

Ans. I should think so. 

Cross-fat. 59. Now, if the complainants state, substantially, tlis 
the new style, (meaning the perforated strips,) is adapted and 
intended for a use wholly different from any use possible to be made 
of the old style, (meaning by the latter, ordinary sheet music,) would 
such statement in your judgment, be true and correct? 

d/is. I can’t answer that question, because I don’t know. 

Cross-Ini. 60. I Low is the degree or extent of the rise and fall of 
the notes indicated in the perforated strip? 

Ans. I should think in the same way as in a common sheet of 
music—the distance down or up. I read common sheet music by 
position and not by letter, and that is the way I read this, [ri'fsTTuuj 
to .Exhibit Stfip Music 2.1 

Cross-Int. 61. What is there on the perforated strip to indicate the 
degree of rise or fall ? 

Am. I should say the distance below or up of one note above (, i 
below the other. 

Cross-hit. 62. What indicates it on the printed sheet ? 

dwi. A series ol lines and spaces. „ 

ross Ini. Are these lines and spaces on the perforated 

dw». No, sir. 

. ^What indicates time on the printed sheet? 

n '' ,lia, & here—tins mark 0 . ft means common uum, 111 


lt don’t amount to any tl 


nng. 
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( ;5 What is the meaning of common time? 

Cto*S'* nt ’ ) , rio tes in a measure, or their value. 

w&ur LV 

Art*- What is there on the perforated strip to show this? 

CV ''* SJ Tbe rhythm o£ the tune. 

what mark or perforation, I mean, is there on the 

Cross-M- bi ‘ 

or for ate d strip? 

V There is no mark of time. 

yln *' r*Q What is the signature in the piece of printed music 

A-/>ss-xrt£- 

Exhibit Common Sheet? 

"T i ,i, ou Ul call that the key of C. 

J ' T i 69 What is its use and purpose? 

Cr< "“ r r t m eans that the first note in a scale, or the foundation 

J l Mi * 

n °^ !- 70 What is there to indicate that upon the perforated 

strip ? | 

S.,-&t°n nS What part of the measure does the-fae begin on? 

ilnS ' At the beginning of the measure, 

/„/ 72 Is this important in the tune ? 

tross-ino. • hri&mnine‘ of (the measure, you 

Ans That that should begin at the beginning 

me ^ T^aH tore to indicate that in the perforated 

strip 

Ant. I should say the rhythm of the tune. 

Crott-Ini 74. What indicates it in the printed music 
Am Why it indicates—What indicates what, do you • 

[Oomtel requests the f he ^^[measure 

Well, the note, that is all, the position ul 

that it is. . ,. • • rt f Hie staff into measures 

Cross-bit. 75. What does the division o 

iu the printed sheet indicate ■ v . . fc ^ ra ther 

jJ It indicates that there are four counts W 

hard to answer—a measure is a measure it is ui^ ^ intUcftte the 

Cross-Int. 76. What is there on the strip 

measure? . r n 

Am. Nothing but the length of the notes , ' 1 ‘ '' m cnt of 
Oron-Int. 77. What does the character at the con. 

the tune on the printed sheet indicate, am wia 
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Am. It is a clef. It lias no need to be there. It shows th 

for the letters. It makes a foundation letter. ,f; 1'laoe 

Cross-lnt. 78. What is its purpose or use ? 


Ans. Well, it it used to designate the letter on which it j s 
Cross-M. 79. Does it appear on the perforated strip ? P 800(1 ’ 


Ans. It does not. 

Cross-lnt. 80. When you speak of the perforated atrip as hei 
(jopy of the notes on the sheet, music, you mean, do you not that t| 
perforation in the strip plays the same note in the playing 0 f ^ 
organ that is represented by the corresponding -note in the printed 

sheet? 

Ans. That I can't answer absolutely, because I do not know | lfnv 
high or low the organ has been tuned on which it plays. 

Cross-lnt. 81. That is its object and purpose, is it not? 

Am. That is, to play the very same note that you would pl av 
from the sheet music, do you ? [ Counsel says, yes.'] Not of the same 
pitch, no. 

Cross-lnt. 82. Is or not the perforation in the paper made for the 
purpose of having the perforation in passing over the reeds, play the 
same note in the orguinette with which the perforation is supposed to 
correspond in the music sheet ? 

Ans. The same relative position. 

Cross-lnt. 83. Do you mean to say it is or is not so intended? 

Ans. It is intended to play the notes in the same relation to each 
othei as they are in this copy here. [Exhibit Common Sheet, J 

Cross-lnt . 84. What do you mean by the term “ pitch ” in your 

answer to the 81st question? 

An*. Ly ‘pitch I mean the number of vibrations. 
ross-Ml. 85. You speak, in your answer to question 7, of arrnng- 
tL f*** 1 ^' ^ hat do you mean by that ? Arranging it for whn( ■ > 
A/jj*. Arranging it so that it can be played—arranging it onto 

>’papi. i, [yeferring to the perforated sheet, 1 so as to reproduce tin 
tmie. - J 1 

Cross-lnt. 80. Reproduce it how and for what ? 
q 1 d011 ' t exactly get what you want, 
nos;* 1 nt do you do to reproduce it, and for what P l,r * 

pose do you reproduce it ? 











DEPOSITION OF GEORGE SWEPT. 


77 


put 


Well, I copy the notes from one to the other. I do-i't 
answer it any different. I reproduce it to get a to 

h£ Ton the instrument. 

■ ‘ r llt 88. Why do you cut it into papei in slit, and squares, 

CO pying it in ink directly from the tune? 
insteat if I did copy it in ink, it wouldn’t be worth anything 

A Z org uiuette when I got through. 
i l r bit 89. What is there in the perforated strip to indicate 
1 ' a n e d notes in the ordinary printed music sheet? 

flrhat c 11 ® 

AnS ' Perforations. 

bit 90 Whj| are these perforations used instead of notes/ 
® °* 3 ^ j know is, if the perforations were not there, there 

would be no music played. * , 

(J'Qgv Iitt 91. lii arranging music, as you call it, tor the Oigut- 

nptl .e why do yon omit or change notes? 

aL On account of the limited scale of the instrument, 

Crosn-M t. 92. For what in the printed sheet is Cradle s Empty 

arranged ? 

Am. For piano and voice. 

Cross-Int. 9S. For how many voices ? 

Ou 6 and lour* , ~,i 

Cross-Int. 94. Have you been present during the testimony o 

other witnesses in this case ? 

Am, Part of them. 474 spaces, 28 

Cross-Int. 95. Am there not 29 stoves, Ho hues, t ^ 

measures, 8 braces, 23 bars, 3 double bars , 6 f kimb 

which add one-half to the value of the note, -J ^ 

elefs—G and F—1 sign of time, 5 a ure, . luci(icma l sharp. 

sentuig expression, 2 o tests, - . \ n the ongnu- 

7 naturals, and the verses and chorus, w 1 . Tier forate*I 

printed sheet of Cradle s Empty, which are not m P 

strip, Exhibit Strip Music ? 

Am, Not all of them. i 

Cross-Int. 96. Well, which of them are on o 

Am. The notes. . notes that is specif 4 ,n 

Cross-Int. 97. Anything else beside the 

the above question? 
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j 4«$. I should think the rests. 

Oross-Ini. 98. Anything else ? 

That's all, I should say. 

Oross-Int. 99. Now are not all these that you say ar l 
the perforated slip, so left out to adapt and arrange if-** 6 
tlie orguinette ? * a,lcl 

Am. The most of them are left out as being superfl Uo 
Cross-hit. 100. What do you mean by superfluous? * 

Am. I mean that I can take this piece of musiclthe 
1 ‘OaiiDon Sheet—and cut it down at least one-half „f ||, f hli)lt 
have been read to me in a preceding question, and I 
music just as if they were there. y * t,mt 

Oross-Int. 101. How about the other half? 

Am I„ saying one-half, I made a rough' estimate. To reduce it 

do" n, if you will erase everything oil that sheet of paper but tl 
notes, I will play it correctly. ^ t e 

Cross-lnl. 102 And that is precisely what you do practically in 

tl" 1 ";.’ t ' W Pap ® r ’ lsr *’ t it? Emse everything but the notes and 

will play thel°? eS 5 ° Pai5ei ’ PaSS6d thr ° Ugl1 tbe 01 «" inctte - 

I erase nothing—I copy. 

10.3. Did you understand my question ? 

,- fr cU ^ ure ^ ^ to the best knowledge of your question? 

7 , ^ ' L@ oun %dl for defendant requests the magistrate to 

. * i u 102, and explain that it is not the mo dm operandi 

“ *£* T » H 6 ”* ‘4 “ practlmy ."1 

-*“*■ That is all I copy. 

, m .. W,1 T» in general, are all these things that you say 

VTwT t fc iiito h ** J * ■ 

Thatk tioutthe.se marks, it would be more difficult to learn, 
instrument fi nm " 110 ther reason is that a person who plays a 

of tlie , ,ij . , |1 , ( _ Uln i>U]t a ^ oue wou l<i he unacquainted with reading 

Orote-Jnt, 106, And 

perforated siHn 7 «*o iicue»Bu.ry tut me 

could they 1 '' ’ none 'jf them could be well transferred to ih 

An *‘ 1 Wouldn't think 


an 


J njne of these are necessary for the use of tin- 


MJ. 
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i 


107 ^vill you look at the exhibit now shown you [now 
Cross-M- ^ marked Defendant's Exhibit Perforated Sheet D.] 

r tif,, T e without humming, whistling or beating time, in the first 
nicl tell me ^ ^ 

r "^‘ 'J* egs request* for time to answer.] I don’t know the 

A,lS ' , r mr h was s iid after the witness had taken some time for 
name of it- L x 

reconsideration.] examine ; t by whistling, humming orbeating 

Cross-Jaw J-yo. 

Hme and tell me what it is. 

i T don’t see that there is any regular tune to it. 

A f T»t 109 Please look at Defendant’s Exhibit Perforated 
Sheet*E —[Now put in «****] -d examine it, first w.thout 
Sing, humming or beating time; and then examine * with hum- 

mine beating or whistling and tell me what it is. 

A t. I don’t beUeve that’s anything I know, [after humming and 


**Si 110. Will you please listen to the Exhibit Perforated 

Sheet D, as it goes through the orguinette, and see ii y<^ 
Am. [Defendant put* the strip through the orguinette.] 1 don 

know the name of it. 

Crm-Int. 111. Will you take the printed sheet of Complainants 

Hxhihit Common Sheet., and tell mo il ,>ou itt °o nl . , 

Ami I do recognise it—It is Cradle’s Empty, Baby s Gomi 
OrossJnt. 112. Now will you listen to Dele,,dm,t s Exhibit F« 

foratod Sheet E, as it goes through the orgmnette, an 

recognise the tune. fr01 » aU blessings 

1 think I recognize it—It it* 1 iai a 

lliov— Old Hundred—a very imperfect one too. . •-> 

Cro»*htt. 113. What <lo you mean by " a very impel- ec o ^ 

I mean that in the beginning of that ,t could have been 

arranged more perfectly. 

tie-Direct Examination by J. E. MaynADIER, °f Counsel for 

Complainants. 

, !f perforated Sheet 1) and 

Int. 114, Please take Defendants Exhi t see how 

compare it with the Complainants’ Exhibit Strip - u@l 
die staves differ, if at all. 
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01 
can 



A?is. Perforated Sheet D seems to me altogether 
arrangement—there are more notes in it, and cut uneven <Jreut "th e 
InL 115. Please run Exhibit Strip Music 2 t ! 

rguinette that Perforated Sheet D was run through and ^ Sanie 
[an thereby determine the scale of the instrument? See '*• you 
Am. [The witness takes the exhibit and tries to 
I will say this—that I never used these instruments, 
anything about putting the paper in at all. [Mr. Webber ' ' ^T* 
witness, take* the instrument, and runs the Perforated S/u’et Ij ij ^ 0r>1le¥ 
I should say that T don’t perceive any regular scale in it ^ 
to me that the reeds have all been changed around. * 

InL 116. How would changing the reeds affect the charaet 
tl>e perforated strip? And state also how it would a ffe V T ° 

sheet music if I should write the notes that belong on one limT'f 
staff upon another line ? " e ol thl 

-l«*. The music would all have to be arranged in a different wav 
and the musical progression would not follow in the way they wouh 

in sheet form. If it was done in the sheet music it would be impossi 
hie for a musician to read it. 1 

*(■ 11T. i'lease hear Defendant’s Exhibit Perforated Sheet E rur 
through the orguinette slowly, and see if you can tell by the 
what changes have been made in the reeds of that orguinette ? 

. f fr ; W f ler run * V* mW* through as suggested in the <m 
“H |a>.uk they fee been alternated. 

you can^read h? ll>C l "'’ K “ l ExlMblt Perfo “ ted SIieot B -»»d*» 

ta.1V) '' pi it_tl ' e “ ir “" 01d IIun| ii'ed. 

Uie (Wo, ,i Ca ^ e ^ eai P u ^ through the orguinette produced 1 

Hon. | ik, ‘ t ^ rou ^ i u * wggwted in the -qua 

^ y it 

te t > ,j ^-examination by Mr. Russell. 

Vrm-lni. 120 A« n C i 

,u,t dnou L r 1 , ,i U cfundants Exhibit Perforated Sheet B W 

An, £ dir " etUi ’ What tuile ’ if m* did it play? 

u,t 1% any tune. 
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, . 191 If the scale hadn't been changed, would it then 

Cro^ nL 1 * J 

have it W ould have played the air of Old Hundred? 

r t 192 How does the changing of the reeds in the orgui- 
affect the reading of what you call the notes from the perforated 

* ' r . It affects it in the same way that it would if sheet music 
t re changed in like manner—that is, to render it unintelligible. 
Cms'fnt. 128. Will you hear the question again—I think you do 

not understand it. . 

. rfj ie mus ic iu being arranged for the scale of the orgumette, 
it the reeds are placed regularly, it would be just the same as reading 
sheet music; hut placed irregularly, and not knowing the scale, I was 

unable to read it. , 

( Jross-Int. 124. Will you tell me how the placing ot the reeds 

affects the reading from the perforated paper, whatever those notes 
may lie. 

Ans. If the scale of the instrument and the scale of the paper 
are separate and distinct scales, the reading will be separate and dis¬ 
tinct accordingly. 

Cross-Int. 125. If you take up the perforated strip and can read it 
from what you call the perforated notes, how is that at all affected by 

the placing of any reeds in the orguinette l 
diw. It really plays a different succession of musical tones than 


smg. 


|cW2nt.l26. How does that affect your reading of the notes n^m 
the perforated paper ? 

dn$. By changing the musical intervals. 

Oroass-Inl. 127. If, referring to your answer to the 116th 'i ue 
the music is arranged in a different way and made to pro 0 r< 
such music be a copy o! that from which it might be takt a 
d«8. As long as the tune when reproduced on tin 

sounded correct, p ,i i 

Oross-Int. 128. You heard Defendant’s Perforated She _ 

Old Hundred, before it was put iuto your hands, did y® 1 vl t tft 
An,. Yes, sir. GEORGE SWIFT. 

Attest: Wm. A, Copeland, Special Sxamin t. 

11 
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BVJWS*S* FOR C0MrLAINANTS ' 


Boston, Jan. 6, 


[Pros 


Jnt: Oo^el as before.] 


DEPOSITION of GEORGE B. KELLY, 


Direct 


Plxamination by 


J. E. HayNADIEK, Esq., of Counsel f 0r 

Complainants. 


. is _ our name, age, residence and occupation ? 

M- *• " ' V„ilv 50: Jamaica Plain; cabinet organ menu. 

Am- George B. Kelly, o , 

facturer. , t exp erience you have had in musical 

fit. 2. State gen era! 1 j wim i 

matters. . j hav | been engaged in making strip sheet music. 
Ans. Since < _ ^ j have taken great interest in music and 

I not * j n the manufacture of this strip sheet music I 

nnisicial ^ ])usiness relations with many other parties 

liaie be ordinary sheet music business. 

>gr Please state generally the growth of Lire strip music business 

1878 

[ Obiacted to as irrelevant and incompetent.] 

[ , It Ins down very rapidly since that date. In the year 18.8 

the sales pe m01J ^b, since then it has increased largely. The 

iis I 2 r ipnes sold in each year has increased in a greater per cent, 
til tto receipts, as the cost of production has diminished and the 

same amount of money represente^a muehlaj'geiamouno I 

\f iUn nrpspnt time we are making ana mjuhi b - 

i* sa y« ^ 

"E? CradleM Empty Baby’s Gone,” have 

you sold iu strip music form? 7^ 

f 01'iceted to us irrelevant and mcompetent.~] 

. | 18,000 up to May, 1885, and over 2,000 maeo ^ 

InL 5. Please describe how you mamifactu r „,i p<i)la(N 

taking “ Cradle’s Empty Baby’s Gone M as an illustration, a 

ing wherein Ike strip music is a copy ot the sheet mu,. 
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give it 
3 u Por, !t 




DEPosmoK or geor 

Am- We buy a copy of the or,li„ atT 
one Of our workmen employed for tl, at r , 661 

strip of paper the notes of the tune Jormin^T*’ a " f ‘ ‘ ,f ; 

i..g P^te whioh ‘'"plications are read! ***** a »Wil„, 

Ini. 6- I» the strip music for the fourt ***- 

the notes on the printed sheet music conLu" n ,° te “^nette , 

why- ' P ■ 11 “°t, please ex r “ a " 

Arts. Wlmfc changes are made or not , . ‘ 1 n 

compass of the instrument, 8 omitfc ed ig c j Ue ^ 

Int.7. How do you read a piece of mu8ic? * 3Rla11 

Ans. T am not a musician. I read it 
piano or organ. When I say read it, I m ^ n ?° Wl * •>? the aid of a 
know the melody. I might call off the notes h tT* 4 ‘ 4 80 tl,at I will 
n0 idea to my mind .unless X heard them on a ^ Wtmld convey 
people hum or whistle a piece as they read ir Some 

practice among those who can do so where th ’ , ° h “ a c °®mon 

to play it by. ey bave no instrument 

Int, 8. About how many copies of “Cradle* 1? 
have been usually kept in stock by your <-, m . ' B %’s G 0ue 

Ans. Sometimes ten, sometimes a hundred ~ 
our means of duplication is verv g 00 d We . S ° metimes ^ore. As 
stock of each kind of music. C ° not uarr T a very large 

Int. 9. About how many copies can you produce a. 

Ans. I shouId think about twelve hundred ° m ° ne stencil ■? 

Jnt. 10. And what is the practice when a stencil 

Am. Copy another one from it and correct it by th ^ 

Int. 11. For how many kinds of musical instrument 7®"“*' 
arrange tunes and melodies? e ^ 10 you now 

A ”*: thirteen there may be more that I overlooked h * „ 
are thirteen in actual sale. euooked, but there 

Int. 32. And what is the most limited and «,w 
scale of these thirteen ? ’ iafc the most extensive 

JZt a0teS C0mpass is the ‘“'vest number, forty-six the 

the markpt for s P ecial ^truments not yet 

' Can’t tell how much"but' * * ° f ‘ S veiy nn,ch 8«»ter. 

v much, but very much greater. 
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EVIDENCE FOR COMPLAINANTS. 


Cross-examination by Charles Theo. Russell e ■ 

Defendant. ’ ^ 


of Co 



or 


Cms-Ini. 13. What is your relation to the . 

or either of them ? ^ 1 ^ffs in thi$ s 

Ani - 1 am president of the Automatic Music P-,„ „ 

Cross-hit,. 14. On mil l,o„„ i-l._ .. ‘ 1 e r Co. 




iross-Int. 14. I)o yon have the management^% 
general operations? ' ,ln( ^ charge 0 f ^ 

Ans ' 1 liave the general supervision, but I do n n 
tlie details of the manufacture or business. attend to an y of 

Cross-lnt. 15. How long have you been president „<■ 

Since 1S80. 1 " luit °f the company ? 




Cross-ha. 16. Were you connected with the en„. 
were president? 0J npany before y 0u 

Ans - The Automatic Music Paner Pn , 

* ° ne of the or g an izers and was elected presidenlSl ** 1880 ’ 1 
and have been president ever since. * ’ the firsfc 

Gross-Int. 17. You are entirely familiar n 

business and its manufactures? ’ dl& ^° u no *i with its 

Ans. I am. 

Oross-Int. 18. What is i ts business a „,1 „„ 

articles of organization ? " “ r pose as fixed by its 

Ans. The purpose for which the comm,,,, 

sole business since then, has been the, r " or S amze d> audits 

Oross-Int. 19. For what uses al ° f strip sl *et music, 

as you call it, manufactured ? puiposes the strip sheet music, 

Am ' ^ is especially nremrprl 

musical instruments. JL USC on so ~ ca lled automatic 

OroslXnt. 20. Wlv,t ^ +1 

paper” in your company’s —l'y >M>g ° f term “automatic music 

criticized quite freely ^t the Y UCl ! lm P ortan ce to the name, and it was 

Please best deserihii th« • T “ ** adopted - We use that as the 
especially prepared. * ul> ' trum ®“'» which the strip music was 

Groa-Xnt, 21. And. t] * 1 k • 

manufacture of autcmvi r ^ ^ JUf> i |iess °f your corporation is the 

An,. It i6 . tl ° mU31c P aper -1 it not ? 
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Oy 



Ur™ 

p 


01 
you 


a 


t 


'Af 

ur 


Lu 


f,»f 22. And suen paper is sold and used for the. 

* ticafty playing by mechanism, tunes upon the instrum 
^"heretofore described, is it not ? 

yt?lS. ft 

Cross-lnt- 23. And it is an important and essential part 
chanism by which such tunes are played, is it not? 

111 tl : s essential to that instrument as the instrument is \ 

i :s without it-, but it is not a part of the mechanism any more thai 
printed music is part of a piano or organ. 

1 n rom -Int. 24. How is it essential to the instrument so that th 

instrument is worthless without it, and what function does it perform ? 

4/h I said the instrument was worthless without it, because ‘he 
automatic instrument generally has no keyboard by and through whieh 
he mus ic could be rendered in any other way, but the function of this 
strip sheet music varies in different classes or styles of automatic 

instruments. . , 

Cross-InU 25. Is not its usual and ordinary function and purpose 
to traverse a plane over which it is carried by mechanical means -an 
in which there are reed valves, and to open each of said valves,» 
particular perforation in the strip passes on ei it. 

. % J^6. What is there analogous t. this in the playing of a 
piano by an ordinary player? 

Anal I will endeavor to answer this 

An automatic 

would sound to the listeners L "' v ' ._i.^ ere were two 

[Question re-read.] If you will allow me o ex l ‘ n lviug i< 

answers came into my mind, aim n um’s fingers may he so 

in my estimation more or less mechaniea . without exercising 

educated as to play an air without thinking of it-" 

the will at all. , , . eet aoing through the 

Crots-Int. 27. Does not the perforate ^ ^ ^ ptey bg 

instrument do the same thing that tiie p . 
the piano? 

Ans. Yes, it practically does. ? 

Oross-lnt. 28. Does it do anything e ■ 

Not when used in that wa%. 


question as I understand it- 

\ » ■ 1 win «iP 


iV 11L enueUVQl X 4 . 1 * fJ-jjc wav 

ie piano in which the ^ rausici an. 

d to the listeners like tl l ‘7 two 
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f'/■■'ita-Jtlt' 2!J. ^ nil 111*0 1 110 Slllllo Mr. G 


27th of Auertisf, 


rt 





xeoige 15 . 


. ° f the ^uipany, fflad l 


Wh 


0 


original bill of complainant in this case, are yon not ° atl ’ toth* 

Ans. Iam. ' ' • le 

Cro^lnt. 30. And you there stated and made n ,« 
that all the allegations of said Automatic Music p' ^ yo,) not 
contained, I know of my own knowledge to he t. ^ Co " therein’ 
allegations in said bill, 1 believe tp be true ? 1U °* ancl all ^ 

Am - 1 s "PPose so. 1 don’t remember the work 

not before me. I cannot say any more than that. *' The ^ is 

CW/nt, 31. Do you remember whether von «i 
read the said bill and know the contents thereof"-? ‘° “ r have 

Ans. I think so. 

Orou-Int. 32 Does this original bill contain a f„H f ■ 

M statement of the functions, purposes, uses and mode, trutl " 
f the Perforated strips of paper described ? ' of °P«#Sh 

Am It does not give all the functions of the «* • 
desenbed. It gtves a full and complete description t T ° f ^ 
the Automatic Musical instruments. 1 * ° f lta °P er ation i„ 

Crott-Int. 33. As far as it undertaken « A 
it state fairly and truly ? . ‘ n P U! P°rts to state, does 

Am. As I remember it, it gi ves a * n , 
working of the instrument in which tk *.. U desOT ipfion of the 
automatically playing. 6 8tn P of P a Per is used for 

rta!t what 61 i U giVe 14 trUthMly and &Wy ? 
covered more than by sawlS^“ fuUy ‘ 1 bought that 




I SL 


true ? 


Oms-Mt. 35 Tf e i , , . , 

- »ews^ m ^ b ^^^ed hill of complaint that 
for a use wholly different from j s u ps is adapted and intended 

^- T h,g y the J^SSSt ^ 10 ^ ^ 

^ins. Certainly. 

Gma-lnt. 36. Now i 0(1 i. . r , , , 
perforated strip of music on it . 9 ants ^ x **ibit Roller F with 

[ The roller and , ’ ^ State what » is. 

Anl 1 l W - A - C " &r.] 

* " rf'P of music similar to those we 



Q/fid marked T)rjruihuit's 
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Ued «P ou a roUer almost exactl y like our »- I can’t say whether 
! "’ r ° Manufactured by us or by some one else—I should say that 
this was manufactured by aS) 0 n looking again. It hasn’t 

/as 1 , 

or trade mark. 


it 'V 


a 
om 


got our 

am P What is its purpose and function? 

^ ° S I have already answered as to the purpose and function of 
i music. I suppose it is tor the purpose and function as ours. 
° lU T , qq Please look at the Defendant’s Exhibit G—barrel 

1 and-or°aii_and tell me what is its purpose and function in 

°* ^ 4 instrument, and wherein, in this respect, it differs at all fr 
llUlM United strips of paper in the automatic instrument. 

the c * * - t i 

|- The exhibit referred to n note put in evidence.] 

,,,, entirely unacquainted with the construction of a lmncl- 

tnn or a barrel organ, but I know that in the production of this 

wrel if, as I suppose its function is to open valves, that it is customary 

th e’ production of this barrel to copy the musical composition upon 

" strip of paper precisely as we do, suitable to the circumference of 

of the barrel I should have said-place it upon the tore and drive 

these pms so that they cones ca. gultaW | uatttre i would 

this barrel was rotated upon a strip 1 ‘ P 

,t»«»-»~ ’/;!"«ft...«. 

~ T , on a «a +he uerforated strips e>,tl h 
Cross-Int. o l J. Are nit pci _ .^hirlm-iltv 9 

instrument upon rollers instead of traverseng 11 ongitudi, J 

I have no knowledge of f^d what is called the 

Crose-lnt. 40. Have you ever seen 

Metzger Patent ? 

Am. Yes sir. 

Ovons-Iut. 41. 
rollers ? 

4ns. It so reads in the patent. 
f!ro8s-Tn£, 42. And also so shown m 


Doesn't 


that apply tire perforated strips upon 


the drawings, and in «•* 


models, is it not ? . The description says tto 

.4«s. It is so shown in the drawings, use( j. l,nt I have 

paper or any other elastic substance ‘ , L - n his instruinen 

J 1 n r i have ue'ki 

knowledge of its being s0 uset 1 1 .. . 

nor do I know that he has any on the «»'*^ #pp lie4 and exien- 
Crosfsriut. 43 . Ibis not the Metzger^^ ^9 
sively used in what is known the 
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m»mrn for complainants. 

Am Yes sir. 

Cross-litf. 44. Hits your company |ver; 


liny 



u 


>s? 




’ ;i 


4ns. I think so. 



- A i irJIJ.ll JV 

Cr<m-ht. 45. Have they ever gotten anv <vm„ • , 

Am. No sir. The answer of the Librarian 11 ? 
unusual form. ‘ a was that it w 

C'ms-Int. 46. Have you ever applied f ft . 

E ” p “'- “r’'< 4 r*** " w " 

CWnt. 47. Are you familiar with the „ . 
amended bill as the Hunt & Bradish Patent/ Set foc «> in y, 

AM. lam. u - 

6W5i( - «• wm you state wherein « , 

patent and the claim thereunder diff! r * ** No - 10, in t. 

musio you make ? ff * froni tIle perforated st 

Crljm''? 11 7 rT T "° diff ««nee. 

^ ^ patented, a„d 

*** ftat you make ? ,ire tt «* with the pmfor , 

* ^ ** 10. in my eatimaf 

and mav . ’ but the reading 0 f rl,„ , . bl0 ’ as t 

Cross-Int. ah 0Q r lUCti ° U ° f slleefcs of which T i,.° ^ 18 ambi S U0 
mid l, ,, 1 understand that vnn i tljVe 110 knuwlede 

“? y Ule V* either the sheet m „! ; nofc P^fess to be able° 

1 tMnk I have aheadv ' " the .WNri strips? 

1 W ' vha t i nmfre t adinT ti ° ll ~ at 

<iubk *ssr?.?E 

c W7„t 51 r Com P ositi °n- J whlch r 

lit* « knowiedse ’« 

1011 ' u »cd and Of praethe. q °" of fowled 


l 'po n 
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JflL 52 . With your knowledge of music and practice, can 
^e vd one of these perforated sheets of which you have had no pre- 


y° u 

vious 

Awl 


knowledge. 


I never tried. I cannot read Tonic Sol Fa System, for the 
I am not a singer, and I play very little. 

cniiC 16 tlhUl ’ , 

Cross-Int. 53- I s that the best answer that you can give me to this 

luestion ? 


<1 


An$- It is. 

(j r nHs-Int. 54- What do you mean in your answer to int. 5, by 





. »> 9 


Ans. Making copies. 

CfOSS'Int. 55. How, copies ? 

ylas. Producing other strips of strip music exactly like the original 

one. # „ 

Oro&srlnt. 56. And you mean by the original one, the one you fast 

make, do you not, by perforation? 

Ans. Yes, like the original one that we copied from the sieet 

music. f 

Orou-Int. 57. And you do not mean that you make any copy o 

the original sheet music, other than as the perforated stop music may 
be a copy, do you ? 

Ans. We consider every one a copy, and it is customary o J 
out of every iot, as we call it, to see if it corresponds to t * 0 

sheet music. 

Croas-lnt. 58. tQm *repeated ] ^ ^ M ^ 

Ans. No, we do not reproduce it ■ / ^ duce d more 

forated strip music at the present time, perforations 

i j - . i • l inavl'< were used mstea I 

or less strip music in which maiks «c 

to indicate the notes. _ « j nt _ y 0ll r tirst 

jiproHH-lnt. 59. Referring to your an^vei to , tane it to the 

process in the manufacture of perforate! - I - copied,and 

r tv ore Hrc to uc 

instrument, and selecting what parts o *-■ 
what are to be omitted, is it not ? 

Ans. It is very seldom we have to The scale 

music—simple music, such as we pl ace 011 ^ ^ or common fflusic 

or compass of the instrument is adapted to sun 
l >t the day. 


i „ .hancres in the ordinary 
to make cn.mgt. _ _ _ la 
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EVIDENCE FOR COMPLY IN A N T\S 


CrmInt - 60 ' Pl,fcti "g “I* pf mind how i Ultmr , , 
omissions may be, do you not begin by arramL * *+*4 0r 
particular instrument which it|s to go [through bv i \ Ulne W « 
be copied, and what is to be omitted » ’ y sc,ec tiiig wh at • 

Ant. We do. ’ 

C’rotflni. dl. And when you h ave done this 

,S Ans't: ^ ™ arkS UP ° U the Sten0il ’ do youno U t? >UtdOWn *>*t 
Crom-InL 62. And then you cut them from the * 

perforated paper, do you not? ■ st eneil } nto „ 

Ant. Yes, practically. Tlie steneil , ° 

F l^ e rT f T*** Strips or 

and tested with the original musk by p^ayLg 6 ^ 01 ^?^’ <^d 

Ant. They are tested in various IL f h * *** “* ? ' 

put it upon the instrument that it was designed forTT’! Pr * 0tice «to 

ically as that is the easiest mode of testing it u d P ay ifc a «tom a . 
perfectly familiar with the original piece of ’ T h<m the P erf °nner is 
‘ ey h - »* ^ to the original pSd'wT* b - 

thereby. 1 mcd sb f e * m, lsic and correct it 


•rotK-Int. 64. And when thus corrected m,i 

or used for the purpose of playing the tun ^"“"^‘"^-itbsold 

instrument for which it has hi L^ndT?^ Up ° n ‘he 

Ant. W e suppose so; we have no m« ‘ ft Pted * Is 11 "ot ? 
customers do with the paper, other than general^ ^ What •» 
Orotfbi. 65. Do you mean to swear t o 

llg f d s0 % « ^ manufacture ofhel f ^ COt “f™* 

Jon t know what they are used for exce ^.! ^ ““i' 3 ’ «»t you 

«• These perforated strips— or strf w geneiaI rc T°*'t? 

L" ®»‘ «<—. »LT .""f" 

the manufacturers of these ins,,, tS ‘ We 8611 then, 

f W ; ‘ ‘ he . instruments, and * , W ° have to do 

'w^r-; lT - . . 

f —Xrz” “ *• 1 “ 1 '»». * 

n hy that U,e pr0C f! of spying from the origiiml 
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and, m . 
compos' 110 " 


ma „y cases, varying the harmony or other parts of the musics 



if necessary, to adapt it to a certain instrument. 


GEO. B. KELLY. 


Attest ' Wm. A. Copeland, 


Special Examiner, 


Boston, January 7, 1886. 


[present: Counsel fits before.] 


DEPOSITION OF EDWIN W. BROWN. 

Direct Examination by J. E. MayNADIER, Esq., of Counsel for Cor, - 

plainants. 

Int, 1. Wliat is your name, age, residence and occupation J 
Ans. Edwin W. Brown; 51; Boston; Solicitor of Patents, and 
member of the firm of Brown Brothers, Solicitors of Patents, Boston, 

for the last sixteen years. 

Int . 2. What experience have you had in musical matters. 

Am, I have played the pianoforte since I was nine or ten years 
old, and since I was sixteen years old I have played the org . 
church in Boston continuously until within a few yeait>, an oc«as 
ally since. For eight or ten years previous to 1869 I was tea 

the pianoforte and organ. , , . 

Int, 3. What skill have you in reading music, an exp i 

you read music ? , , , e on 

An s. The skill acquired from a musical education an P . 

the organ and piano; and I read music partly from <> ^ ^ 

Irom the position and general arrangement o 

m ° 1,y- «a in ordinary sheet music; 

Int. 4. What is the signature, so cal e , omitted; 

and state whether you can play music vvi generally as to the 

what the signature has to do with the kty- » 

signature ? 
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EVIDENCE FOR COMPLAINANTS 


Am. The signature is placed generally at the be 
cate the hey in which the piece is arranged, 
ut the signature being indicated by the usual mark 


T & lni U]]g to i nd . 
1 can pl av m . lI1( h- 

1 y music with, 


0„w —~ —oj - - j or Sltriv f 

The signature lias to do with the key by indicating 

in which the music is written. Some pieces of music reall ^\ ka £ 

signature by a special mark: for instance, the key of C tlv T* U ° 

of signature indicating the key. * 6 a Senc e 

What is the difference between the clef ami (], 


a 

Int, 5. 


ture ? 


Am. I have already explained the signature: the clef i„ ( i*. 

the position of the letters on the staff. u 

Int. 6. How do you know the key of the common sheet music » 
Ann. I know it, first, from the signature, of course, and also f ro 


es 


the notes—the harmony. 

Int. 7. Suppose you saw a piece of common printed sheet 


m 


music 


range of notes on the two staves 


without clef or signature, how would you determine the value of the 
staff lines and spaces ? 

Am. 1 f it was a piece written 'for the piano, I should know the 
upper staff indicated the G clef, or that G above middle C was on the 
second line on the staff, which is the meaning of the G clef as at 
present used: and I should know that the lower staff indicated the 
F clef, which, as used at present, indicates that F is on the fourth 
line of that staff, below middle C. That would give me the whole 

If only one staff was used with¬ 
out clef or signature, I should judge by the general arrangement of 
the notes on the staff, if made of chords: if merely one note, or a 
succession of notes indicating a solo, I should judge somewhat from 
that, though perhaps 1 not so clearly. In explanation of the clefs, the 
G del is called G clef as it indicates by the position pi the circles at 
the lower part of it the line of the staff where the letter G above 
middle C is; and the F clef indicates the line between its two dots 
on which F below middle C is. In some pieces of music, although 
there is a signature indicated, it would not show in itself whether the 
piece was in a minor or a major key. In that case we should have to 
judge by the harmony of the musical composition, as the same signa¬ 
ture would aim we. lor two keys, one a major and the other a minoi, 
with a different note for the tonic note. 
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of notation 

n 



a /i.') f-8» 
acqu 
music 


• lt r,l with any other systems ot nota 
r t ft Are you acquninte please explai 

, L used in ordinary printed sheet mus.e ? If A P 

the other systems wrfh ^ ^ althoU gh not 

is. I ku0 ' v ot th . . m eommonly called perforated sheet 

ainted with it ; also the sys arrangement of 

. I am somewhat ae.uamted wth J ainted wit b the 

that. I don’t know that suffic^ ^ ^ at the boo ks 

somewhat. ? perfomted of Rations indicate, 

of its preparation and what indicates a certain 

Each line or row of perforations 1 indicate the notes, and 

note of the scale, the per j ength 0 f the note; the spaces 

the length of the perfora , f ■ s j, ee t indicate 

between the perforations in certain places on the P 

rests. The lines or rows of perforations on the strip sheet F 

to the Hues and spaces on the staff of the printe s ee . ? 

M. 91 What skill have you in reading perforated s P • 

Ans . I have some, not much. I have compared it some with 

printed music sheets. . , 

j nt 10. Please compare the two pieces of music now shown } . 

and state wherein the strip music is copied from the sheet music; an 

in doing this, please compare the first measure of the sheet music 

with the first corresponding measure of the strip music, and then 

select one or two measures where you esteem them to diffei most 

widely, and explain the reasons for those differences. The two pieces 

of music I refer to are Complainants’ Exhibits Common Sheet and 

Strip Sheet. 

Am. I will say first, preparatory, that the Exhibit Common Sheet 
is arranged as a song with a short chorus of four parts at the end 
each verse of the song, which is in two verses. The melody of the 
song is on a separate staff, ami the accompaniment for the pianoforte, 
or similar keyed instrument, is arranged below the song staff. The 
compass of the scale indicated by the two staves for the piano is from 
the second F below middle C up to and including the second G above 
middle C, making the diatonic scale in this common sheet of the key 
of C, comprising twenty-three notes, with the leger line of middle C, 

The 1 stuff on which the song is written is merely a duplication of the 

% 
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EVIDENCE 



W 


0\y 


A , 

upper staff ol the staves for the piano, and coni l 
the notes of the song being written instead on ft ... 

p.ano staves. In the Exhibit Strip Sheet the ^ of ? 

lines or rows of perforations consists of the , f l “ dica M bv ” 
including in its compass thirteen notes and ^ale of r 

iniddle 0 to second E above middle C, w ith a jjJJ* fr °* G be lo 

tions for * sharp, or sharp fourth of the scale of c T ° f ^ 

scale as indicated by the lines or rows of perforate! 1Dg the wl » e 
Strip Sheet, of fourteen notes. The m „*i i llons on Exhn ■! 

sheet, lias a bass note on the lower staff and ’choSTn ft °" ° 0mmo » 
of the piano staves, the bass notes, as a general tl u .PPer staff 
the compass of the scale in Exhibit Strip Sheer t Ing ’ beill 2 tel 
the music that is on the common sheet in the stri! T** t0 aMan g e 
notes necessarily have had to be put nearer toJL? !T ^ tl,e 
time preserve the harmony in the limited space , at the 

sheet scale will allow. The melody of the son. TTvl “ ** ^ 
ou the common sheet, with a few chanees in tl ‘ ly aS ptInte(l 

within the compass of the scale of the strip sheet and”!? ri bing 
or two accidental sharps occur in the melody ^ 

line or row of perforations on the strip sheet Thi„ •«?'..*» ’ S 
why it is necessary to change some of the note • bllefly explilin 

mony, in order to arrange it 

Strip Sheet commences at the menc / * P beet ' The Exhibit 

on strip sheet in fte first measure is the same “ 

notes are 1 Th 1’ ** WaSUre - The bass note. « lower 
te th fi t T i ’ T PUced a " ° 0tave % b <- The upper 

as mi ne lit 111 Stl ' ip Sh€et in this '"“sure is represented 

as a„ octave higher than the lowest note in the first chord in the 

f ,7 , ;r t ; aild 1S intended for the sam e note, making the common 
. , ' u sec011 d chord oi common sheet, the same change 

,, l n 11 k 16 Same ^ ^ 01 strip sheet, and two notes of the chord, 

1 are 0Llfc irA tlle gprip sheet because, I should judge, the 
1!1 to ln ^ of the four notes so near together as they would have to 
m the ritiip sheet, would make it very discordant when sounded, 
^ ^ W,IS mu de in the strip sheet, it would alter the bass note 

? ilch slloukl be c * The third and fourth chords in the strip s 


iliee 



_ rw t-mviN W. BKOWN- 

deposition oi sown 


Od 


■ G, is 

In 


P 



JS 


( 


, „ , firllt eh ord is, except that the upper note, or 

are arranged as t forming the melody. 

■a «' *"“ A “te-ip a*. u» *~J <r , , 

; ue sc . an oc |- ave higher;—I should judge in ore er 
[hanged from y jg in the comin on sheet, and 

introduce the A note ed otherwise on the sheet, it 

thus preserve the harmony , S This change is the fancy 

would interfere with the melody somewha ^hm ™ 
f the n utv who arranged it. It is correct enough otnenvi. 

° elodv in the second measure in the strip sheet is the same n 

2the ^ length as in the common sheet. There is quite a change 

i„ the third measure of the strip sheet-the bass more particularly 

from the third measure in the common sheet, the notes why i are 

the same name as the bass notes, being placed m the ml “ e 0 
sheet because of the limited scale of the strip sheet, these notes being 
F and D on the common sheet, and below the scale of the strip sheet, 
the lowest notes in this measure on the strip sheet being m unison 
with the melody. There are similar changes of the notes in most o 
the measures of the strip sheet which are intended for the harmony 
more particularly, independent of the bass notes, in order to make 
the chords like the common sheet; because of the limited scale of 
the strip sheet, but the chords are the same. The chords of the 
strip sheet for the third, fourth and fifth measures on page four of the 
common sheet, are arranged substantially as full chords for each beat of 
each measure; whereas on the common sheet, the bass notes and 
chords are alternately arranged so that on the first and third heats of 

v o 

if 

each of these measures, only the bass note is written, and the chord 

* V 

on the second and fourth beats of each of these measures. The 
melody, in some instances, is written on F, which is a note above the 
scale of the strip sheet, and in order to have a melody note on the 
strip sheet for this F, some note common to the chord has been taken 
ioi the melody tor instance, in the lirst measure ou page lour, the 
note in the common sheet is F, and as this note is above the 


in the strip 
in the melody in 


>r; d‘ <>l the strip sheet, it has been changed 

sheet and made D; also the last note 

sheet of the third measure, page four, is 1) sharp, ami as 
there is no D sharp in the strip sheet scale, the note is changed to G 

several other changes in the molodv notes for the 


below 


There are 
same reason. [^Adjourned.A 
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, -° MrL A]NA XTs 


[Present: Counsel as before.'] 


Boston, j. 


Hi). » 


1886 

^ * 



■os fr 


Jut. 11. Have you prepared copies of Certaill 
Common Sheet and from Exhibit Strip She t > j f —on, ^ 

them and explain them. t- So i pleas ^'^i- 

A,is. I have and here produce them rm ' Pl ' 0(,Uc,i 

evidence, one sheet containing the. 1st and 2,/ ***■ •* „ , 

p/-ama«Of 1« and 2d WBMum . ‘ ‘ «**/£* 

III ,W Qil .. . v , ^ Ulc 2 d s . 7 r V 


™ and 9 </t »mri«d Complainants’ w'l IT" ****** n 

nres ; and the 3d ewfrftaj «i* 10a ‘ k ttHd 

plainants Exhibit Vkh measure, IP. _4. n a *®* ttre > narked Q 
represent tlie 1st <?rl 7*n n*i. , ' P L Th« <* 


^COg. 
0JK- 


represent tlie 1st, 2d, 7tli, 9th and"l0th T.‘ # % 

sheet and the strip sheet Tlv. t - ,td *ures of the c 

figure represent the lines of the two staves of „! hnes of 
of the song, with a line between the two for middle^T' ** 
H .se I mitnHums lines there are dotted lines narallpl a ’ . LeUveei1 

dotted lines from the G below middle C un i , ® rewith - The 

dotted line second E above middle C and’the , 

resent the lines or rows of perforations on the strip Teet *2 ** 

a 1:: di;;;" e f ;:; t ** c f f, «* ljz 

the Inst half before the break in the several lines are the same as ™ 
ie common sheet in its respective measure, and the notes on the 
last half after the break in tlie lines represent the same measures on 

ie b , trii) s]ieet > antL (1 *e several figures are intended to represent a . 
line for each note of the scale instead of the usual form of lines and 
the spaces between. 

Ini. 12. ] observe in your copy of the second measure J’rom the 

ship sheet a hall note on the staff line G above middle C, while the 
note in tlie same measure in Exhibit Common Sheet, is a dotted 

quarter. State whether that half note is musically correct or not, am 

how that note is in. the complain ants* strip music, and in the other strij 
music copies of Cradle’s Empty, Baby’s Gone ? The Exhibits referred 
to are Exhibits Strip Music 2, 3 and 4, also four other strips now put 


pki'osition or EuW Music 5, 6. | 

, • „„ui Exhibits otTip 

, nvirkc a Complainants u 

in *&** a " ‘ wit h tbe other notes of 

iind 8 - • Jlv correct in connection the same as 

‘ itw- 11 is mUS1 , t L the measure. The* esen ts a half 

the melody, c»mp^ ^ no te on the strip sh ^ is ^e reason it is 
Exhibit Strip ^ a dotted quarter, an ^j, e same note 

Mutc in leng ‘’;® 0 E X bibit 2d Measure, ( strl P * ^ an eight rest 

ao written o p n Sheet is a dotted q shortened in the 

after it to fill out the «^ wQrds of the song, and leng* 

Common Sheet o n melody more continuous. marked 

■ flip strip sheet to muKo shown j uu > 

111 lhc 1 ... inok at the roll nu \ , n g D l. Exr., 

1 , • Rvhibit Strip Ordinary NoUtic 

Coi?Pl a .f®.^! s Jf'whomadeit. 

, n-ihsman finished it—inked it up. » 
An*. I laid it out a,,d mf of the Common Sheet and Strip 

. represents the first eight measi betweell the lines represent 

Sheet. The horizontal lines a P ^ sheet, and the notes 

the lines or rows oi iierh.m ion ^ gtrf slieet . at the beginning 

correspond to the notes or per o where Q is with an additional mark 

is Placed the G clef u.dmating «Imre Gis, ^ ^ ^ ^ same 

representing common taj»v Uues or rows of perforations 

|ela|iye distance from each other t 
* nre. 

Boston, Jan • l 1» 


I vj m i ,w ^ * " — 

in the strip sheet are. 

[Adjourned.} 


* 

[Present: Counsel as before .] 

a^SmmhMm b Chas. lU 

Defendant. 


Ran., of Counsel for 


Cross-lnt, 14. Von have atten 
you not? 

Am. I have except a short time 
giving his testimony. 

13 


dec! all the hearings in this ease, have 


when each of the witnesses was 










evidence for 


^^1 




08 



Cross-Int. 15. I mean 
Ans. Ii have. 

Or 






s in court 7 


Crou-M. 16. You have heard or read all 
been given in the case I suppose? * tle testi 

I O T i t i i i , % 


Ans 
but onh 
Cm 


* Substantially allj have read all of M , ‘ ** 

? ‘ s ' m ‘ - • t™ or 


w-rnt. 17. You have assisted'in ' i . Alr - Da ggett’». "N, 

se. and have been retained as solicitor ^7“' ati<m <* the Cl , 
s. 1 have. ancl expert, h»„„. Cnse 


suppo! 
A?!S. 


> h,lve yen 


1 

not? 



V 


to 


Crofs-Int. 18. Have you had a diagram or 
forated strip furnished to you prior to your of the 1 

between the printed and perforated sheet? '" g a “mpari^ 

.4/!,?. I have. I had the scale of the sheet • 

general knowledge of perforated music sheets «ten£w ^ * 
this special case. h 1( tuher buck th 

I 2T!^ito in D p«n“ ““ ” ««, H 

<£■«£* ’***> ” , ”' 110 eivt "* - <*» -«. 

Cron-Int. 20. What I mean is, does not the scale in • , 

the same relation to the tune that letters in the a l„Y , t , "T 
in print? alptubet do to words 

b*. I should not think so, fully, for the letters in words I m 
aie &ou,l ^ e <l* the letters in music are not sounded. 

Cr^-Int. 21. Is the scale an important and essential part of the 
musical composition ? * 

Ans . 11 is. 

Grm~Jnt. 22. Is the signature generally an important part of a 
musical composition? 

jins. As music is published now-a-days it is, although not abso¬ 
lutely necessary as a special mark. It is more convenient to have il. 
f i oss-hit, 23, What is the use and purpose of the signature ? 

Am<. io indicate the key in which the piece is written; that is, 
it indicates what letters are sharped or flatted throughout the picne 
unless otherwise changed by an accidental sharp or flat, or natural 
Cross’lni. 24, Is not then the signature, or something equiva 

eittiiil in ftvprv nf musical composition 


ile at 


-^ - O * 

to it, an absolute essential in every piece of musical compositioi 





99 


rrf ,v OF EDWIN w. 
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r N. 



t absolute necessity to h.ve 

. lld say yes, but it is not an left Qut at the usual 

M3 ' noways, beC “ u “‘ d flatted for the key 

pliicc and eac i ^ during the piece- _ |ignsture in the 

he made so »s ; ^ difference is.ur ua»g * ^ ^ ^ 

CroM-W- -5- . ... it through the pie J 

ltsll al form and ibstubutin, 

sharps, is it not ? 8harps and Hate are.used 

Aw- Substantially so ordinary mode of 

CrosrM 26- What is Oft usual 

the key '.' , s or flats placed at the beginning o 

Ans. By one or more ^ P . the nat ural key, would 

piece except in the key of C, which, 8 

have none. v rDS or fiats would be the signature, 

r . 1 . 97 One or more sharps i 

Oross-lnt. ^i* vuc ^ 

"'A!!' 1 H Weed at the beginrri.xg of th,, piece- ^ 

CmM- 28- ^ is esse.it.al to know the key 

A 

piece, is it not? 

Ans. It is. .Knrnft in the perforated 

Cross-Jnt. 29. Are there any flats oi sliaip P 

S t: There is no special mark for the sharp, except there is a line 
or row of perforations for the sharp or flat nsed m the scale repre¬ 
sented by the perforated music sheet according as that scale is more 

or less full and complete. ^ 

Gross-hit. 30. Then there is nothing on the perforated sheet, is 

there, to indicate the key ? 

Nothing but the lines or rows of perforations. 

Gross-Int. 31. ITow do they indicate it ? 

The general arrangement of the perforations might indicate 
the key, but they would not necessarily indicate the pitch, 

Crosa-Int. 32. Can you take a perforated paper sheet f" J e ~— 
without anything else, give the pitch or key of the tune it 


tnd from it, 

m 

it plays upon 


my tiling else, give the pitch or key of the tune 
e orguinette ? 

Ans. I couldn't give the pitch because the orguinette might be 

ned to a different pitch—as for instance, I have called the scale on 
ifi Exhibit Std'in Sheet as the scale of G. ast vnn t.hvrtncrK f.tia awmL 
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AOf 4NTS. 


P( y \ 

nette the time would be played in h i 

!’* the reeds of the orgui.vette; therefor^ ^ ' 1S that is H 
The scale of the reeds in the instrument ia “ Ultl ** g ive , he H 

relative distance from each other. * “ ‘ 8 ’ the »ote 8 * ** ^ 

Crow-Ini, 38. I think you do not „ . e s «»n e 

I mean is, taking one of these qne sti() 

without knowing the instrument upon i > 

“I! 1 : ***** ° 1 ' the % * the tune? ? ^ *#•££'"? 

n J tg]| 


i Tv ^ ^uie: * * *uQn& 

. ,f m - D ° y u meau ‘he piece from which th . 

ally arranged ? n t,le strip s ] le(lfc ^ . 

{ °t* NT* 1 d ° “* *° the Pteh or key l ^ ^ 

I might not tell the exact key and ■! , 
piece was arranged, although I m io-hf „ . 1 froi » winch « 

r.i“- “■ —w 

,, ., 01 Petfoia. 

Cross-lnt. o4. What is there then i 

pendent and exclusive of everything else' to i f shi R inde- 

or the tune ? * ° ke ’ *° “*»h the pitch or key 

- l« v. I don’t see how I could take it Independent e 
else .any more than I could the signature for ^ cnaen t °f everything 

pianoforte, as the signature for the composition ^ ** 

"* ' lial r- for the signature nf eneh key; it seen sloiuit"’’ u 
gest to me such key. ^° m 11 would su &" 

JZ SS ftr 5 ' •?““ f “ "° fc take the 0rdina *y 'misical composition, 
c nc, and from .independent of all other sources, give its pitch 

and key ? I mean just as it is published, of course. 

1 can. 

Crosx-ltii. 30. Can you take the perforated strip in its entirety, 
and, independent and exclusive of everything else but what is in the 
pci toiuled sheet, and tell its pitch or liey ? 

1 Sil id before, I don't know that I can exactly, but jiidg- 


on™ hjotuip, x uuu tj juiow uiiiii i cun exacuy, uut jim 
ing somewhat from the arrangement of the notes, the number of tl 

lines or rows ol perforations representing the scale, I might appro: 
mately. • 
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.mavis W- J’ 80 "' 51 ' 

,««“ E*» 


re pr 


■esent • 


deposition , Exhibit^ 1 

„ »,»*- ** fjZfi «»“•“ “ 

ir and e . from winch 

, te \\ the hey of the ^ ie D it coaid he in 

„r - ”s» 

lt " r or |) and answer as WeU ' perforated sheet shown 

-« t0 ° “ J There is nothing on the pe to ^ q ^ p or 

,,,T^ *“ “ “ 

”T. *££# ■•' «— » fi 

Cro»M. 39. You have compared y Emptyj B aby s 

the perforated sheet and the music s are no t 29 staves, 145 

Gone. NOW will you P lea “ 2 3 bars, 3 doable bars, several 

lines, 174 spaces, •■JTJ’JJJ, o{ tlie notes, 29 clefs, two krnds 

notes, 131 dots, adding i. — w t : es 18 characters repre- 

of clefs, G and F, 1 sign of time, 5 s , ’ acck l e ,ital sharps 

senUng expression, 25 rests, two kinds of rests, 21 l • 
and laterals in the published musical compos.oot*h> a « 
or represented in the perforated paper with which you have 

P “i“‘ In the common sheet there is an introduction which takes 
Uvo of the twenty-nine staves which is not on the strip sheet, lhe 
staves, as printed on the common sheet, are practically one, except 
that in the song portion three staves are combined as one, and in the 
chorus six as one. In the strip sheet it is all one staff, and practical U 
the same thing, as tlie common sheet could be written out in one long 
staff with the three together in the song and the six in the chorus. 
In the strip sheet, making it in one long staff, obviously reduces the 
number of lines, mul as the strip sheet is on a limited scale compared 
to the scale on the common sheet, the number of lines is still further 
reduced. The same answer applies to the spaces as to the lines, as 
the lines on the strip sheet represent the lines and spaces on the com¬ 
mon sheet. There are 24 measures represented on the strip sheet by 
Uic arrangement of the perforations, the first four measure* of the 
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common sheet not bein« arrant 

braoes - »S it is all on one staff f n °'' the S «P sheet 

on the common sheet as represent l" SUCh a case With 

- brace either, as the brace is u " th ° sheet t' 
connect two or mor» .* .. . SUall y used on the 



connect two or more staves toe 11 ■ 

f *':* •«!>«>'■«Ss“ v % b.; 

fo.atmn S) which perforations being 0 f Z in % foj? 

no mark of the clef, and in the oon lgth of note t? b * 
staff, it would reduce the number of ^ if ^Hedin 0 ! ? k 
notes on the strip sheet would indicate*! t THe ^"^"t of? 

r t te tr i “* u ' t a,--c 

between the perforations or notes. TwL^ ° f * he **« 

out in the strip sheet, the note being made 1* ° ne 01 tW ° rests lef t 
out in my direct testimony-*, for instance iJS? 1 *T P ° infcd 
There are no accidental sharps in the strin !d ! u 
rate line or row of perforations for the accidental P f ^ * Sepa ' 
accidental sharps, on account of the limited scale ofT ^ ° tbei ' 
are not provided for. There are no naturals cxcen ! P ** 
or row of perforations in the strip sheet i • 1 ’ , i **•* " e 

»i,» Pl c&niug „,. ip , tat ’“t™ stt; *' 

perforations i!‘ f J ° Ur mt to the last %»•*«, the 

cases sorV Pel '?' ate d sheet indicate in most, if not in all 
eases something more than the simple notes in the music sheet, don’t 

they / ’ 

Ans. Not the perforation itself, hut in their relative positions oil 

t h othci^ the same thing as lie notes on a common sheet would 
indicate. 

t f txs-lnt. 41. As expressed in your answer last but one, does not 
the perforation in the perforated sheet by its length or size, indc- 
; ol.-m of- its position, indicate something more than the simple 
printed notes in the music sheet? 





An 


^^..rrvT \V, BROAVN. 

deposition OF ' 

• h, A notes in the common shee 
Not if the P n,lt d ^ relative positions, ine p 

"trio bv themselves in the sarte r ^ indicate any more 

ion in itself by its e. n shee t. . f() . 

******* u there any expression whateve^ 

Cm . t " h . lt ma de by the perforations, an 
paper except that m. j 

Am. There is none. the perforated paper 

rj r on-ht. 43. Is there any ° . the printed she 




Crom-M. 43. Is there any j in the printed t 

briefly and literally a copy 1 J exoUde aU idea of 

msivenng tins question you wil p 

0 t rtSe' how I can exclude " 

in comparing the strip sheet with U wfflfc them , a ce r- 

ou the common sheet repi^t *■«£ ^ ^ ^ ^ 

tain musical composition. und erstands the characters on 

the same to a person who is lamiliar would 

. * npnl ou not familiar or understanding eitnei,oic < 

each. A peison nl r p _ t . m( lino- the musical char- 

-- - r 

1 l f fKi'. nprforitions on tlie atrip sheet 

from the general arrangement of the perloiauu ■ 1 

that it represe nted a musical composition without any specia viiov 
edge of the Strip sheet. 

Cr<m-Jnt. 44. Now, excluding from your mind all idea of indica¬ 
tion or representation in either the musical composition or the pei- 
fomted paper, what is there in the latter that is copied from the 


. , __ ..._ say nothing except that the 

: relative location of the perforations in the strip 

• 4 1 4 i ll * J I 


former? 

Am, With this exclusion, l should say 
relative heights or relative location of tl 

o 

sheet would indicate some similarity between it and the common 

wet, more especially the melody than.the harmony ; but if the strip 

sheet were represented ou as full and complete a scale us the common 

sheet, the bass and harmony, or the accompaniment, might indicate a 

similarity. This answer is given supposing that I knew nothing of 
music whatever. 

Crosn-Int. 4x5. What is there on the perforated paper simplv, with- 
cut anything else, to show that it indicates or I 


^ r - ™ ^ 

him a pattern curd, or anything else for which 

Till il n V 


represents music rather 
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A ns, 


KVIDBNCB TOr co MPlAlllA 


\j , , . 

r 0 mi & a person entire]v 

lorm - 'W nnacqua^ted with 





C^-InLiG. What is there to -i 

music? •' l ’- 1 iwwi, ordinarily acilh . 

*«• To a person Jnt aoqu'iinte I • 

familiar with muaio, the ,on d ' V ' th the »«P for, 
forations on ft. a ™’S-»c„t or po it "; 


n> W,,fl M'ag 


tl,J d VV(j|| 


fora lions on the strip. 

Croxs-Inl. 47. And that J J kit , 

|||. Substantiuliv. '° t? 

CrossJhm 48. r<* tmf .... * , 

known system ? ^ llutiltlon a well establislied < 

Am, It is. 

(. / < 50. Js tlnf w-i ii \ 
in the perforated papi,*™ T" ^ re 4"^ 

An*. To a partial decree* dm , e 

mof musical notation. 0 ’ Peron “* d paper being another 


’OIIC. 


WH8i cal notation 


form of musical notation. 

Ci os* hit 51. Then the usual and ordinary fim r 
tion is not in the perforated paper, is it? y V ° l musie l 

Am ' 11 18 110 1, except in the wav tW n. 

[ Noon recess.'] " Uve Previously stated. 

Cro^Int. 52. In the diagrams which you printed * fl , 
your examination in chief m V \ iur r . a . 1 rented at the clone.;# 

ferred as near as you could the m 1 * me ^ ures ’ &c -> y°u trans- 
perforated sheet referred to, "> * 

Ana. I did. 

• i . ^ put it in the diagrams in ihc onlm-n-v 

musical notation, did you not? & °f 1,w, J r 

I did. 

Croas-Int. 54. Could those diagrams as so made, without further 
change, or alteration or addition, be used to supersede the ordinaiy 
use and sale of the original musical composition? 

^ dhigiams do not represent a complete musical cuinpoM- 
tiou. They could so far as each measure is represented by the dia- 
^i.im, except there are no words on the diagrams. * 
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ti'iV W RR'»W^- 

r , B ,,,srr>o> or „ | is carried 

ti ">"> Suppose tire whole t-une, transferred or 

i the ui ,,r ninette by l . . : lin . except what is ni tn 

«*"? . “ SUw. P^g i,,t0 U ftto it or use it in 

i»rt : 1 tlunk anybody would buy 

nerfoi'titcd ptipdi j 

place ot the Original cunpo.^ ^ ^ and printed m the 

yin.. If the original comport. 1 should say, yes. The 

. , tut flip I ner oratecl &neei , _ c 


limited scale that tbe per 


instrument of thirteen 



w 


oukl 


^^t'or strip is ad^-' F s]mrp 

notes in the scale with similarto the pianoforte, 

fourth of the scale, an ■ were use d, the musical. 

with only those notes o. key instrument, and 

tion would be arranged to suit that " , 

then only have the same scale as the strip shee . roftd e 

,, -y, Why would any musician use the utagia 

Croxx-Int. ob. w njf ; f , or w mA \ composition? 

from tlic perforated P»P er m& , nerforated strip and the original 
Am. Tire diagram made from H e perforatea I ^ ^. Qne 

composition would he the same, and a P^m, coi _ ^ ^ 

or the other as he pleased, supposing the origm.i l. P 

the one 1 refer to in my hist answer. 

erot-Ini. SH. Do you mean to say that a diagra . . 

ordinary, usual musical notati.. copied literally and «-*£- 

the perforated paper and indicating nothing but what is distinctively 
expressed in.perforated paper, would be the same as the original 

niusienl composition * . , . . , 

Ans. That would depend on what was on the original musica 

composition. If it were merely the notes, it would be the same ? 

Oross-Int. 58. Why cannot the perforated paper, then, be read its 

to its notes and melody just as well by any ordinary musician 

as the original musical composition ? 

Because it is another form of notation. He has to be as 
familiar with that as the old form. I think some musicians could 
read the perforated or strip sheet form much better than others; and 
in fact, there are many musicians that find it difficult to read the 
ordinary musical notation, at first sight mure particularly. 

i'roxx-bit. 59. What difficulty docs the form of notation t-reasi 

* 

Anx. A different character represents the same note. 

Croms~Xnt. 60. Why is that different character used in the per¬ 
forated paper? 

14 
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evidence for compt 

0 Mp LAINARx 8 . 


i”"' J S " p P° se for «» use for which . . . 

°.T f 6L For *«* what is i' , ‘ ,S , " lte nded. 

Am. For which the rJffiLl i t mlecl? 

<• * For .ha “ *? "VM. 

..... ^ ”‘ ta „ 


be 


to 


it i s 


be used? 

Ans ’ The Perforated paper—Exhihie o ^ "' Me ‘o 

: usec) f or au instrument common! ^‘‘ Stnp Sheet— is 
Cron-Int. 63. How used? y calle <i an orgui„ eWe? te# *!d 

ings leading to ilWtte over a seri es of 

to cause each reed to be sounded as a'JJJ “^““Sthe llu' 
over its respective opening. PWfow fef» »> the „ ri , lo *» 

Crou-Int. 64. And this j, the exc] °°“ cs 

made, is it not ? ' xclu sive purpose f or whi i . 

Am. W e ]i T ahnulrl ° * 

^ the use I *pu.d say it „ 

° r r- Int - And it is made to 

cgumette or some similar instrument i, ' "* u >»" * 

Am. I should think so. ar is it not? 

66 . It i* Miwi - ,, 

r. called in the trade i« if 

P a P° r - ’ 18 rt "Ot, automatic mud! 

An*. 1 don't know as I knnu,- «,i . ■ 

impression is that it is perforated in * * I* C!>llod in t,lc toade. My 
generally given i„ a „ StkeTout f“r Tl ’ at * **■ ”5 

used in connection with it. U1 1 ’ tUl(J ttlQ ‘“^nnncnls 

CroM-Int. 6T. The ~r n 

«Y—* >>* .-» 

Am. It is. 

anc^lllfthL perforated T ” *’**“• is lhc 

uiese perforated papers, s it not? 

Ans, It 

music.paper”?* d ° ^ understaml b > r the term “automatic 

Thelnctrni 011 f r Ge lt0 i W the m P ic P apei ' can lie automatic in itself. 

i H 611 01 W llCh t,1C ltlUSiti pa P er is ‘“tended is amused to 

Play the tune automatically from the turning of a crank or any other 
motive force. J 
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ns. 


tlje a ppl> cation ° f 

-S:«~SjsSi£ 

p£ipCI ^ 1 1 i.? 

jescril*c<J, J° es 1 11 " oreuinette they are 

szz rrA-- r “Cj:i _ 

“Z Ml >i«> ■» * ll « 

“““"."“"a’ftom Ole IW», '«« pe*”*”* 

not? . 11Tir nlled or fed in strip form. 

An*. It does the same wl.ethe. ‘ perforated paper 

Cro^lnt. 73. When wound npon • »«**•» J h aid- 

does not differ in function and purpose from the barrel 

unwound from the roller and passed through the instm- 

ment, it is the same as the barrel of the hand-organ. 

"Cross-hit. T4. And the expression and marking of the music upon 
the hand of the barrel-organ differs from that of the perforated papers 
only in that the one is made by projections upon the barrel, and the 
other by perforations in the paper. Is it not so ? 

Am. The projections on the barrel are the equivalent of the perfor¬ 
ations in the paper. In the perforated strip there are two forms of 
operation of Hie instrument, one of which is commonly called u paper 
as a valve" where the air passes through the perforations; and in 
another form the perforated strip acts upon keys opening the valves 
the roeds substantially as the projections upon the barrel. 

Cross-hit. 75. Have you ever known any of these perforated papers 

° th01 ' P1 ’ aCtiCal PUrp ° Se 0r use than auto- 
1,1 1 y 0 Ay die tunc upon the automatic instrument 9 

a, ' e °' lly lmU, ° a “ d " 0,d to with these 

■s^ssbkesmw*- - 


to 


#f t-“^rr * * 

ohcul LrilT ““ i,Ue " d “ d t0 * ** Vttl 


read like 
eye and skill 


principally with the 


me- 


* 
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EVIDENCE FOR COMPLAINANTS. 


* i e V 


An*. I suppose fpr the use for which it 


l * intended. 


is 


Cross-Int. 61. For which what is intended? 

Ans. For which the perforated paper is to be used 
Cross-Int. 62. For what purpose is the perform *i 
be used ? P ° lated I“P er made to 

Ans. The perforated paper—Exhibit Strip Sheet—i * 

be used for an instrument commonly called an orguinette^ 1 ^ to 
Cross-Int. 63. How used? 

Ans. By running it through the orguinette over a series of 
ings leading to the reeds in the instrument and Operating thJb 
to cause each reed to be sounded as a perforation in ° ° Ws 

over its respective opening. COme ^ 

Cross-hit. M. And this is the exclusive purpose for \vh' 1 * 
made, is it not ? 11 ’ 

Ana. Well, I should say not wholly. I should say it is mudc u 
sell; the use of it is principally with the orguinette. 

C? o ss-Jnt. 60 , -And it is made to sell for exclusive use upon tl 
orguinette or some similar instrument in a similar way, is it not? 
An*. I should think so. 

CrQ88’Jnt. 66 . It is called in the trade, is it not, automatic 

paper ? 

An*. I don't know as I know what it is called in the trade. My 
impression is that it is perforated music sheets. That is the name 
generally given in all patents taken out for it, and the instruments 
used in connection with it. 

Cross-Int. 67. The name of the plaintiff corporation in this case is 

$ 

the Automatic Music Paper Company, is it not? 

An*. It is. 

Cross-Int. 68 . And their sole or general business is the manufacture 
and sale of these perforated papers, is it not? 

Ans. It is. 

Cross-hit. m. What do you understand by the term ‘ automatic 

music paper”? ... 

An*. I don’t see how the music paper can be automatic m itself 

The instrument for which the music paper is intended is arranged h> 

play the tune automatically from the turning of a crank 01 any 

motive force. 


music 
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deposition or ®win w. bkotvn. 

• . r the crank or the application o! 

» i "' 1 “"‘"Lfo™,*.! pip*", « 

*-22 it— -*- - ™* “ 

descrit‘e<i, does lt not? 

.'1ms. It does. or fr uinette they are 

/f r r 71 A nc i in so traversing in thc U1 - 

unwound from one roller and wound upon another, 7 

,l«. I do not think they are in the orguinette. 1 hey 

of the inochanioal musical instruments. . 

Cro,,M. n. And when not fed from the roller the pe.fo.ated 

paper traverses the instrument longitudinally from end to end, does 

not? - ij 

Am. It (toes the same whether unrolled or led m strip form. 

Cross-lnt. 73. When wound upon a roller, the perforated paper 

does not differ in function and purpose from the barrel of the hand- 

organ, does it? ... 

Arts. When unwound from the roller and passed through the instru¬ 
ment, it is tiie same as the barrel of the hand-organ. 

Crom-lnt. 74. And the expression and marking of the music upon 
the barrel of the barrel-organ differs from that of the perforated papers 
only in that the one is made by projections upon the barrel, and the 
other by perforations in the paper. Is it not so ? 

Ana. I he projections on the barrel are the equivalent of the perfor¬ 
ations in the paper. In the perforated strip there are two forms of 
operation oi the instrument, one of which is commonly called “paper 
as a valve” where the air passes through the perforations; and in 
another form the perforated strip acts upon keys opening the valves to 
the ,reds substantially as the projections upon the barrel. 

7S ‘ H “ vo >’ 011 e ' er known any of these perforated 
J e ““*>“•*>« f ° 1 ' a, ‘f "‘her practical nut-nose r„- .... 


papers 



purpose or use than auto- 

Qnt? 

used with these 


J ,.u ,iid Ue or soia lor any other practical 

■atmany to P ‘ay the tune upou the automat*!^^ 
strumenta. * ™ ^ 8nd Sold to «• 

!Bl " ,USIC , « to be MeThl ^layhiVstch^^’ ar l they ’ t0 b ® read like 
•I dimL they are intend^ ^ 


L llllk tlie >' ai> e intended to be usod ", .* • , 

teal instrument. ®d principally 


• . «, 
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Cro&Int. 77 w.„,, ° M?r ' AtN ANT8. 

Situdinal form, and 1^°*.,° ,eir '^‘ed scale 

0ther P ur pose ? ‘ °“ e Prevent their * , 

Ans ' Altl, °ugh this Exhibit St • ’ * CaI Uso «r a,’,'' 

there are other strip s i lcets u k ,lp Sl,eet is m a d c 0 S 

2^' the Chromat ic scale, 9 fMU “-‘d Co ? 04 

objection to the limited scale, as on ' This would” ete Scs| e, 

lon * c,Juld be arranged or cmM ° 1 a Scale l «ost m,,.- /. Vlate di e 
composition. No doubt the long 1*^ from ‘he Ori^aU^ 

anybody playing the piano or other suJT- W °" ld be ob j^b,i a ,7 
arranged to travel mechanically before^/ wi ««>ut t ‘° 

Cross-Jut. 78. And for the . P 1 ^- ‘ 

sold these perforated papers caunou" are »*de « 

staff and longitudinally as they appear in the«,2? Pt 

Ans. That would be the only practical way n®’ ca " % ? 

in sections oonnected together, adapted to be folded T* bccn 

they might be well adapted for use on the oiano t, ’ “ 8,10,1 for “ 

tion in a similar way to turning over the leaves ’ ° Ver eaob 

Cross-Int. T9. But they must be arranged in ,11 
staff, must they not ? ases on a singh 

Ans . Yes. 

Cross-Ira. 80. And when they traverse by mechanical means ove, 
tlie reeds m the instrument for which they are used, they do the ,J 

thing in substance that the player's fingers do whin they IravcrsHhe 
keys of the piano, do they not? 

Ans. Substantially the same. 

Cross-Int. <Sl. And wlien in the diagram for the key board that lias 
been exhibited here which traverses the keys of the piano and tells the 
aver mechanically what key to touch and how long, the same usu, 
purpose anefl function is obtained through tlie fingers of the player, are 

they not ? 

Ans. So far as 1 understand the question, I should say substantially 
the same. 

Cross-hit. 82. In the Hunt & Bradish Patent referred to in the 
lunluded bill, is not this perforated paper, in its form, use or applica¬ 
tion, patented as a then new and original invention ? 

u I Mmom her it. I think it claims the application ol the|*u 



J VI t J 




rv w . liKOW>'* 
yj.’ fJDWh' 
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., t ime that patent was 

at the time 


, a 


nd tell 


issued* 
(?ross-I /t f* 3 


• c slioet; h«t I thh'h it was old 

lb,at011 . t0 your answer to ques^ „ a 

*3- *® *» ^ "t UPP-^ *■ that a " Sff ’ 

„ 0W y on would determine the 

1,16 *V*JrJ ^‘IwerLe 

* stafes, the uppei one Jrat.o 

& - - — M """ 

and alto. o-piierally. r flin «i e r how 

Ans- I should say no, g the absence of the 

Orm-M. 86. If it does o appea , 

I dd yon know how to produce • ^ If it was tvnt- 

Awt- DO yon mean play t. [ ^ t0 be played by an 

ten so, it would be more '"tended 0 above the soprano 

instrument It is ^ ^ the soprano and alto, 

a ,ul alto; and .( placed on a p, ; &g a solo , for instance. 

as I said before, it is men , t ° 0 staves, the soprano and 

In writing a psalm tuiie, 1 P ‘ on tlie i ower 0 ne, and the 

alto would be on the upper one, and t\e m io*ht 

tenor also on the lower one, except in some instances the teno. m g 

be written for some of the high notes on the upper staff; but m an 

oases the four parts—bass, alto, tenor aud soprano—would be written 

in tlio same relative position to each other; the bass lowest, the tenoi 

next, the alto next, aiid the .soprano highest- sometimes iu four p&it 

or psalm times the tenor might he higher than the alto, and iu such 

case the stems of rho notes would indicate to which part it belonged, by 

extending downward from the solid part of the note. Some four part 

music is written with the bass on the lower or F clef staff, the alto 

mid soprano on the next staff above, and the tenor placed on a staff 

ibovc the whole, which is more for convenience of the singers. In 

hoe ways, the tenor might sometimes be written above the soprano 
ind alto. r 

CW7«t. 88. Wl.cn you speak of notes in the perforated paper 

ou meai1 tl,e perforations, do you not ? ^ F ’ 

Ans. r do. 

Cm»-I,a. 87. Did not the Hunt & Bradish Patent recognize 

ns a part of the invention ? 



lb A 


no 


I think so. ' ° RC0 MPi —v KT ., 

Oross-Xnt 88 n 

** hiW t Common 9 ^ 2 ***** of «* Jj in tl 

k ** *• i look; sb"*** * 

,"°' V th “ tlle Piece is major; but ifT 0,6 S '' eot <** 

1Urd W0 »'<1 not indicate who , ; C ° Uld n »t see £* ‘ I 

,y ail otlier tittetWL uameh ‘ S ot minor , ?" Jltr8 .% 

': itb this same piece. We for byIS?** 

t-npty, Baby's Gone ” is ^ U,i * «*»•, ‘fe*' 

would be i„ three fla ts. if « C ' nu 'or. The si»,w lc s 

nothing of the niece n • ,* slg ' latui ' e wa s hid f rom " re t *'Cn 

& ' ne P lece previously, I Wmi i f i i. , . m me > and | v M 

™ ’*•" r**t r-j-»«., 
"2 *“S» % ot o ‘"it. r.„ ,, 

0 mc thaL the y are the common chords of *1 10 piece show also 

third is a half tone less than a ti^rd IS* ° f A *£ 

and this piece had a flat before the several E no, ^ W . as 110 si g“atur e 
that it was written in the key or C minor. ^ 8,0Uld ^ ud S e by 

[Adjourned.] 

Boston, Jan, 12th, 1880. 

[Present: Counsel as before,] 

Cross-hit. 89. How is the scale indicated in the perforated sheet’ 
Am, There is no special mark to indicate the scale, and I j 
scale from the number of lines or rows of perforations and partly from 
my general knowledge of music, knowing what notes would bo neces¬ 
sary to play a tune on a limited scale similar to Exhibit Strip Sheet, in 
one or two keys. 

Crois-Int. 90. 1 do not mean how you ascertain a scale, but what 

there is on the perforated paper to indicate the scale by inspection. 

Ans. Nothing but the lines or rows of perforations, one above the 
other. 

Cross-lnt . 91. Is not the progression of the perforated sheet 

changed from the printed sheet t 

.lx*. 1 don’t know as I understand the question. 

Cross-hit. 92. What is the name of the harmony in which the 



printed sheet Cradles’s Empty is written ? ^ 
Ans. Do you mean each chord l 1 don t 


understand the question 





Ill 


\V. 

toS x^XO? 07 . . Tbe chord 8 rtpie 

. 14 *** 

... vou the I’ allic , hal n»ony? 

I **£ tanoony- „ elie ral name for wor d harmony • 

Cro J . „„ rt and excludin= 

r by its pe rforated 1 an d on such insff l1 ' 

o» the reeds? me 0 f the i»#«* . 

Ant. Il is used so 0 (i ^ a valve • ,i act as part 

eat* h is »« ro<> ^ not th e perforated drum 0 f a barrel 

Orott-M- 9 °- a tune substantia y 

1 machiuc to pi k t j, a t open a 

“fit dees substantially when it X** all closed and opened 

^except that 1,a ^ «“ ‘ * &£ 

ectly by the projection 0 1 )Cet the valves are held close 

lb the valve; whereas in the h P pressiu g on the keys and as a 
the unperforated P° r ^ kcy it allows the key to rise oi 

irforatioii comes o\ei . 1 _ tlie ya [ V e. 

|| by the action of a spring w . perform the same 

Wat- 06. The unperforated pai t ot -.1 P of the 

.don, do they not, us the unprojeeted parts on 

|J *" * i, -~ action 


a 


ji 

)W 

10 l 


on, clo tnej u^j ao r 47 

i Not exactly,as the unprojeeted part lias no effect on th.«» 
. barrel organ, while the unperforated part ot the papci shec 

directly on the keys to keep the valves closed. 

m-InL 07. Now suppose the notes of the printed sheet were only 

ferred to the perforated sheet in the usual musical notation, 
ul of the paper being perforated, would the paper; with the notes 
ms furred he of any use in the orguiuette or other similar msfcr.u- 

V 


it would lie of no use in the orguiuette, so-called, but it could 
a a similar instrument, adapted to he played by electricity, if 
> were printed in metallic ink. 

Jnt. ii.s, 'riven the whole use of these perforated papers 
upon the perforations, does it not? 

It docs in the orguiuette. 

The ordinary 


hit. 1*9. 


11 r ■ t j 1 
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0r, lcr to nl 

>’ la - v 'he tun 


m ' ma player * W 1, ' 

not? al "e must do, i, 

An *- It does. 

Gvoiiit^jtof i aa 
! iUCS and dividedbtT^' inWy “"'"ted sheet 

lncs au< l spaces? es > ln R tcad 0 r a Co 

>4 «i o n _ 


c » does i 


it. 


Ans - Because it | m6l . c . 

0r °**- lM - 101 ' Must not the CtT"* 4 0,0 “ 

musinni „. y . evcr - v histai 


n "isic ai v .. 

a COl, ‘hmou 8 * " lc 

8C ^es 0 f 



tec l>c . 

eicvini net, 



yon 


before you can „Wv , 2 key in <*« 

Aw. Certainly. l pos,t, on? 

K. 

Cross- Z?it. 102 V 

1 perforated paper represent ^esteT^U^^rTl ^ Perfo, i,tio, '« on the 

mean ? ’ 3«i> please explain w 

A»s. The perforations indicate the not*. . ■ 
instrument the notes would only he sounded ti *1 f played on "ic 
tion, there being no sound of the instrument a't thef' “V** IWfora - 
the same way if reading it to play on the instrument Id “u® 4 ** 
notes according to the length of the perforations, and resit! 
do not mean tliat every part of the unperforated portio, 0 7°"' ’ 
represents a rest, except in the instrument, because no notes woE 
sounded; but there are parts of the perforated sheet where the !!, , 
iorated portion represents more clearly tl-.J rest and that would be 

fin illustration, at the cud of the eighth measure on Exhibit Strip S 
where it shows clearly a rest. 

OrosB-lnt . 103. Will you please look at Defendant’s Exhibit Ro 
E, and state whether every space between the perforations in this 
represents rests? 

Ans. It does not, because that exhibit is adapted for another 
of an instrument, commonly called pneumatic. The perforations 
although made in a series, would be sounded on the instrument a 

note. 

Crow-lnt. 104. Whether then, and to what extent the space^ i 
sent rests, depends upon the instrument for which the perforated 

has been adapted and prepared, docs it not? 

An* Somewhat so. in the Exhibit Strip Sheet the note is 

scuted l.y one perforation, and its length by the length «l U.. I- 
S whereas, iu Defendant’* Exhibit Roller F, the note . repr« 



tl 










—- oi ”'"7 2 * ""“ to 

. f&z&zZ* - - ^ 

W all0, ’ s V, How d0 y ° 

-■;.- f **sz* -* - 

*&■ m ' . n . itio „ on the P« f01 ' ated P P d shee t and the per- 

olulel v d ifleren P Btwise exi;i t between tl* P"“ ft mu8ica l man to 

* f C “f aud thereby make it h«P^> ^ 

id it without learning * * ,-j entirely dissumlm 

, tWnk if there was anothd a perS0I1 would have 

„ sto ff used in umsi«l «omP“^ ^ ffiUsic thereon ; to* after 

am that staff h, order to knot ^ ^ j don ' t see why he could 

laming the stall, as *« as d thc tune would he t te sum 

tot read the one as well as the » staB Th ere arc various 

line whether sung or play suggested. Of course lor a 

forms of slaves which have l,cu kwlW them all. The 

person to read on all the vatipu ma nner of arraug- 

nrcsout one used in musical compositions, ana 
! ... ..L is itrobably the most convenient lot use. 


!l one used in musical compositions, aim ■ 

,c macs thereon, is probably the most convenient toi 

107. [Quertioii repeated.'] 

, Of course a person would have to know what the extra hue 

iio accidental meant. 

wto-Int. 108. ! shall have to repeat that question 

mU 


once more 


<Jnest tun re 



I ,Us. As I .said before, if it is a new stall, a person would have to 
lie acquainted with it to read the music from it, whether thc change 
was small ur great between that mid the old. 

Oroax-Int- 109, And this is as definitely as you can answer this 
question, is it? 

A ns, l think it is. 

Cms-Mt. 11(1. Dons the natural l-oally change Ihe position of the 

letter, or .Iocs it merely indicate to thc mind that thc pitch of that line 
iiiust be changed ( 

b ; It does not change tho position of the letter on the staff, but 

u indicates that the pilot, of the note must be changed from what it 
would l,o if tho natural was „ot before it 
15 










1U 


' J -VVJS 


*v«T§. 


( Wm £ . 1u 

i "«* <■.»».1, 

a. limit Strip Sheet - . . u fc »c perfoi'n^r.ri |)Cl r °»'atcd , 

wo«m r ;::f i, ‘ t,,e ** <*• 0 1 « 4 ,:r 

Un ^ ^XTS?, for * C "* 01 c - - 4 t 

. 6 b y * natural, fl at °" '•fra 

-■?' TI 'C “ ot e S on the linos can be , 

Cro,s.I nL US. is thcrc a «* * 80 changed. 

fo rated paper ? } a > to so change tile »n.i 

Thcrc ic . - C1 ° u die 

knowing the scale way Uldica ted on the perf orit 

O “*c scale, you can pl av if ... , peu °N»d pane,. 

Crot*J& 114. Give the li/ , y » Y or Pitch V0ll , ’ 

*r , r---s S-xr - * xs~, 

An *' rhe second nrttA 1» ( u- r . J pu * . 


per 


ri„ v r P , .»t^nuratca narxn- 

1 «*. The second note in the IW „ • 

hl,uct ’ Pr Printed shoot, where the , ° °" thc ^iWl Conn, 

1 10 SCC0 “ d ‘he melody on * *>«*■» not 

el a corresponding size, represent a si.teenU , ’ “'‘ d * «i 

***** By - second note’ „n ! *• r 

mean thc second perforation, do von uot , paper, yo 

Am. 1 do. 

Cros,.j„i. 116. You have said the lines „„ r 

correspond to the lines on the printed sheet' What * P * |x 
this ? ' hat do yv" mean I, 

The horizontal lines or rows of perforations on ifi c Klr j h 

correspond to the lines and spaces on the common sheet. 

Crou-lnl. 117. it would not lie possible, would it, lo «* u„ 4 

ual sheet music lor the purposes and in the way that the issrtWatc 
papers are used ? 

I think 1 1 lave answered that before. It could lie used b 
printing the notes in metallic ink and operating the iiistruinunt thru tig] 

electricity. 

«/ 

CroftH-Int. 118. Arc not the leger lines one reason for dividing tin 
linos into staves, as well as the convenience of reading? 

An*. The use of the leger lines enables the stuff to he formed of 
less number of lines than il would hi- if formed of a suiliuiuui mui " 
of lines to take in the entire scale of thc instrument. 






(Ill 

ft 


11 $ 

, r v ^r. I^VST- 

J 0S0FBD ,, yon J nn,ic in the 

JL what facility couU J . 

' , ,9 nq |rt written 111 

*f ■"or ;„Tfor n ^' above 7 

„,«S8 of 41*° sta '° . . ,M the lege lines «•» 

llie cntni 1 - 1 convenient to ■ 

,,,IT it is much moie w 

11 ’ r . ■ • *i „iiset were printer ol 

ecntinuoaahnea- simple /«, WwM* th e precise 

riS5*s Si ^ ? , 

r-; 1 ~ * — t,ie «- 

Cross-1 '“ l ■ * 11 

tion/is itM jporftc be saleable as a substitute foi tltc 

Aw. it might in a cevtam = ^ think the Si ,lo of it, to be used 

original musical p(lW i s hed musical composition is 

thc .—T * and would probably be limited, 

used, would be so extern e, l this case. 

Crm-M. 122. Are you familiar with the ongu 

mil Jid von assist iu preparing it. o ^ 

I,, • i am familiar with it. I was in consultation with M. . Russ 

"'tw-itf Ml "’ill you please lierc read so much ol that bill as is 
JZd in the defendant’s answer, and tell me whether or not it 
truly, fairly ami accurately describes the function, uses and purposes 
ef the perforated papers in controversy in this suit ? 

[ Conns,-/, reads to witness as muck of Article 6 of defendant?* answer 

<ix is quoted from the original MIL] 

Am. It does. 

Qross-Tnt. 12-1. Are yon acquainted at all with the Metzger Patent ? 
Ans. I am. 

Cross-Int. 125. Is the perforated paper in itself, or in combination 
or application, any part of the claim in said patent? 

Am. 1 do not remember exactly the reading of the claims, lint the 
perforated strip in that patent is in the form of a cylinder or tube 
adapted to revolve over the air passages leading to the reeds. 
[Adjourned.] 
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EVIDENCE VOR COMPLAINANTS. 


Boston, Jan 13. iggr 


j rresent: Counsel «s hefoye,J\ 


Cross-lnt. 120. Have you ever attempted or do you k U0 J Q j. 

(me having attempted to copyright these perforated papers? ^ 

A ns. 1 have made an attempt; in a certain form as attorney f 
Automatic Music Paper Co. 

Urosts-InL 127. Did yon succeed V 
Am. 1 did not. 


it; 


Redirect vmmimdioa by E. Mayka dikh, Esp of ( 

Complainants. 


ounsel for 


hd. 12$. As to the barrels of hand-organs and music-boxos ami 

to the supposed strip music which is an exact copy of Exhibit St ^ 

Sheet) but unperforated; what, in your judgement, is the practical ,!'r 

ference to the owner of the copyright of a musical composition 

whether Ins musical composition be copied in the form of a barrel r 

the hand-organ or the music box, or in the form or a loim strip „r 

paper with fourteen rows of four-sided figures i„ common ink L 

... the form of Exhibit Strip Sheet, or in the form of a sheet with 

figures printed in metallic ink and adapted for „ 8e in an automatic 

music instrument played by proper makes and breaks of an electric 
current? cieciric 



to as irrelevant and incompetent A 

Am. As hand-organs and music-boxes are constructed am 
arranged lor operation at the present time I think the or™, and tl„ 

m dup!icati °" ° r m t 

limited demand for and C ° St 80 mUcl ‘ tl,at a vei - 

... dir o ;; n 7° l ey red “ Cil,g a,ld limiti ”S #» demand ft 

,t a,d "' “I bar,elS: al8 ° the ■' for such iustn 

- ir nfo Ini' 1 ' I’" 1 '' 6 8 might 1,0 furtl,e '- "'.‘ited because of th 
t ]imUing U * 'ones of a short lengt 

•o St ^ the bare 

whereby tunes nf « 1 ' o-nanger, thereon in a spiral dlrectioi 

uny eouM ho arraugetl on the barrel. Then 
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(ore, in my judgement the sale of barrel-organs and music-boxes, and 
duplicate barrels therefor might not have a tendency to injure or 
appreciably affect the rights of the person copyrighting the musical 

organs and music-boxes com Id 
be manufactured and sold at a cheap price and the barrels arranged 

and adapted to be attached to and detached from the organ in a 
simple and convenient manner, and the barrels produced at a 
small cost, that a demand would be made for such instrument*, 
and consequently a large demand and sale made of duplicate 
barrels for such instruments, and thereby have more or less inju¬ 
rious effect upon the rights of the person copyrighting the musical 
composition, provided such musical composition was copied on the 
barrel, as it would in some degree diminish the sale of the original 
musical composition and take from the person copyrighting the musi¬ 
cal composition rights to which he is entitled. For the same reason 
the cost of making a musical instrument adapted to lie operated by 
electricity by a sheet of music having its notes printed in metallic ink, 
although the music sheet might be produced at a small cost and sold 
at a small price, would interfere with the sale, and thus limit the sale 
of such metallic ink sheets. Although, if the instrument could be 
made and sold at a cheap price, a large demand for the sale of music 
sheets adapted to be played thereon might be made which would inter 
lere and injure the rights of the person owning the musical copy-right. 

1 think it a simple instrument similar to a pianoforte or a reed organ 
having fourteen keys to which could be applied a long strip of paper 
with fourteen rows of four-sided figures representing notes printed 
thereon in any suitable ink and arranged in the form of a musical 
composition in such manner that it could pass before the player play¬ 
ing the instrument substantially in the manner shown in Exhibit Car¬ 
penter Strip Music, that if such instrument could be produced and sold 
at a cheap price, that it would have a large sale and consequently 
cause a demand for and sale of the musical sheet adapted to lie applied 
thereto, and thereby injure the rights of the person owning the copy¬ 
righted musical composition. 1 think in substantially the same man¬ 
ner, that the sale of the perforated music sheets would have an effect 
to injure the rights of the person owning the copyrighted musical com¬ 
position by the sale of a large number of copies of such perforated 
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is 



SI 


music sheets as it would liavo a tendency to diminish the sales 
original copyrighted musical (omposition and take away right ^ °* S 
think belong to the person owning the' copyrigiited mii^n^al r 

Urn,.. I think tlio owner of a copyrighted musical 

tied to the exclusive right to any form in which the musical c 
lion can lie transcribed or copied. 

[Avxwer objected to as ine&npiteffi «nd irrelemnt.X 

lie-tifon-emmpiition !>y On as, Theo. Russell Eta nf 

Tt , , ’ IjSC l- °f countel fo r 

fJefenaanffl 

CWn! 129. Can the original Mical c|mpo|tion 4 publi slleil 

.0 used as the barrel ol the organ, or the |«rforated papers, are jj 
Am. I think not. ' • 

130. How could the laurel or the organ or perforated 

|*ipcr interfere will, the sale of the musical composition as published 
iinb ^ ii uni l>e used lor the same purpose? 

A.. Because 1 think many people of no knowledge or a Slight 
knowledge oi muste would prefer to buy the automatic instrument ami 
■ C the perlorated sheets, and thus a less number of copies of the orig- 

l;rr 1,0 8014; a,,d f0r tl,e ,easo '‘ as 1 ‘»ave stated 
elo.c hat the person owmng the copyright is entitled to all forms in 

winch the musical composition can he copied. 


Attest: 


I’D WIN W. BROWN. 


Wm. A. Copeland, 


















EVIDENCE FOR DEFENDANT. 

TAKEN PURSUANT TO THE SIXTY-SEVEN CH RULE OF THE SUPREME 
COURT OF THE UNITED STATES. IN EQUITY, AS AMENDED. 

BEFORE ME, 

WILLIAM A. COPELAND, 

<• 

Special Examiner. 
Boston, Dec. 8, 1886, 10 a.m. 

Present: J. E. Maynadier, Esq., of Counsel for Complainants. 

C. T. Russell, Esq., of Counsel for Defendant, 

DEPOSITION OF HERMAN P. CHE LIUS. 

Direct Examination hy C. T. Russell, Esq., of Counsel for De¬ 
fendant, 

Int. 1. What is your name, age, residence and business? 

An*. Herman P. ("helms; 84; Boston; music teacher. 

Int. 2. How long have you been engaged in teaching music ? 

m 

Ans. IS years. 

Tut. S. Are you connected with any of the institutions for teach¬ 
ing music? 

Ans. I am connected with the Boston Conservatory. 

Jut. 4. Are you familiar with printed sheet music? 

Aw*. I am. 

hit. 5. Will you please look at the Exhibit—Defendant’s Exhibit 
Cliclius, Dec 8, 1886, l now put in evidence] and state whether or not 
you can read it, or tell the tune it represents? 

Ans. I cannot, nor can any one else. 

Int. 6, Can you, in and by the Exhibit itself, tell whether or not 
it represents music at all? 

An*. I cannot. 

Int. 7, Please look at the sheet music— 11 Cradle’s Empty, Baby's 
Gone’’—now shown you, then at the perforated paper shown you. 
Exhibit Chelius, Dec. 8,1886, and state whether or not the perfor¬ 
ated paper can lie used for or in place of the sheet music . 


/ 
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Ans. It cannot. 

hit. 8. i’lease state whether or not, in your judgment th 

ated paper can be used for any purposes for which print* 

music is used in the place of, or as a copy of the sheet ,nus" c T Sheet 

Am. The perforated paper cannot be used in place ofti 
music. le sheet 

Cross Examination by J. E. Maynadier, Esq., of A,,™. , * 

plainants. M 

Crow-Ini. 9. I have marked in pencil on Exhibit Chelim n 0 
1886, at one end “4th,” by which I mean to indicate the 4th ^ 

perforations, counting from the bottom ; and above that the nurT °* 
of the other lines; and have also marked the terms Do, Re ^ 

so forth. Please look again at the Exhibit, and state whether th ” 
marks assist you at all in reading the Exhibit, ° Se 

Ans. They would if I thought of them sufficiently long. 

Cross-Int. 10. You cannot read the ordinary sheet music unless 

you know what the lines and spaces of the staff represent, can you? 
Ans. I cannot. 

Cross-hit. 11. Are you familiar with the tune “ Cradle’s Emntv 
Baby’s Gone ? ” v Jf> 

Ans. I am not. 

Cross-In(. 12. Will you oblige me by humming or whistling from 
the printed sheet music of “ Cradle’s Empty, Baby’s Gone ” until you 
get somewhat familiar with the tune? 

Ans. I am familiar with it now. J have looked at it. 

Cross-Int.. 13. Now oblige me again, if you please, by looking at 
Exhibit Chelius, Dec. 8, 1886, and bearing in mind the pencil marks 
that I have made upon it, tell me if the notes are reproduced accu- 
lately, and it not, winch oi them you think are missing. 

An*. I couldn t say as any 61 them are reproduced accurately, 
and i couldn t say what is missing, or what is not missing. 

[ l he witness here asks if this is the proper end of the Exhibit ]. 

Cross-Jut. 14. What is the first note in the sheet music, disregard¬ 
ing the prelude? 

A?ih. E. 

Oroas-Int. 15. And what is the first note in the Exhibit Chelius* 
Deo. 8, 1886, taking my pencil marks as a guide? 
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Ans. Mi, corresponding to E. 

Cross-Int. 16. What is the length of the Mi or E in both. 

It is a dotted eighth. 

Cross-Int. 17. What is the note next after the Mi or E in both? 
Ans. C, corresponding to Do on Exhibit Chelius. 

Cross-Int. 18. Please give also the length and name of the next in 

Doth. 

Ans. A sixteenth note; C, corresponding to Do. 

Cross-hit. 19. Can you not now whistle or hum the melody from 
Exhibit Chelius. 

Ans. I cannot. This doesn't seem to be the right end, 

Cross-Int. 20. Please consider a few more of the notes by compar¬ 
ing the printed sheet music, note by note, with Exhibit Chelius until 
you find that the notes on Exhibit Chelius are not the same in length 

and name as those on the printed sheet music. 

Ans. May I ask a question ? f aui considering the soprano ie 
melody. Is that the part I should take? [Counsel answers, 1 

see no resemblance between the perforations and the notes of the 

sheet music. 

Cross-Int. 21. You have already answered as to the first three 
notes on tVie printed sheet music and Exhibit Chelius. Please give 

the leugth and name of the 4th in each. 

Atis, I understand that I have answered two the E and C, coi- 
responding to Mi and Do ; and if E and C correspond to the two 
notes in the sheet music I cannot ’ind the next note Li oi Si in the 

ExViibit Chelius. 

Cross-Int. 22. I have numbered in pencil eight of the notes. 
Please compare them separately with tlve first eight notes of the 

melody of the printed sheet music. 

Ans. I have examined them, and find now that they are the same, 

as I have been told where to find them. 

Cross-ike. 23. Is it your opinion that any person can read printed 

sheet music before he is told in some way where to find the notes? 

Ans. I think he cannot. „ 

Gro»-Int. 24. Can you now whistle or hum the melody trom Ex¬ 
hibit Chelius, Deo. 8,1886, having learned that the lmes of perfor- 
ations represent the lines and spaoes of a stall, and having learned, 

also, which line represents the tonic or Do ? 
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An *' 1 co ^l if I knew the length of * 

the musiMl ’engtb of tl, ese perforations pertoia «ons 

Crom-lnt. 25. Does not your eve re,dil • 
relative length of the perforations ? ? ‘ n8tr,,ct y° u «* 

A ** * XT . . 


that i 


to t!i 


ne 


An8 ' ^ ot sufficiently accurate. It would h 
to the true length of notes. a lnatter of guess 

‘' Wst 26 ‘ You will agree with mo 1 **£ , 

et e would readily determine the relative length? ’' at a ‘»i. 

r ns. might if they were made all um&rmlv ti 
different. Notes of the same value seem to he of diffo ^ Seem to 

27. How did you happen to use the ex r ^' 

°f the same value” when you were refemntr l 

paper? 2 to holes through 

Ant. From the fact that I compared the first w « 
first note in the sheet music, and from that I n erredTlt'1^ ‘ 

mg note ought to be represented by perforation, i! f folI<> 

first perforation, or in parts. * lac ^ 10ns of ti 

Crou-lnl. 28. Doesn’t it seem to you nerfeetlv „l„; r. 
mg the first eight notes of the meLd/of the ^ 1 i^ C0D>PS 
with tlie corresponding notes on Exhibit Chelius,'De'J 8IggeT 

the staff, lines and spaces on the minted ,i , ’ 886, thl 

lines of perforations on the Exhibit J 5 leet °“ n ^ on d with tl 
length of the perforations show the leng^fL^ ** ** 

part^of tl,?" °"'l an T er Pai ' t f M timc - As to the I 

rUe i uli TT"’ V ° Uld ^ that the len S«> notes are , 
accurately indicated, owing to the fan +w 

fiS^tw, n° ther ’ r d in aDOther Case !t does not. As to I 
• M.t I would say that they correspond to the notes of the st 

n a ue taken separately, but does not convey the idea of the eo 

plcted whole, from the fact that some perforations are contiguous 

he following one, while other perforations overlap. 

Cross-Int. 29. Can you form any idea how long it would take y 
to learn to read music like Exhibit Chelius? 

Am. That would depend upon the time I would give to it. 
Cross-Int. 80. My question was, what time you think would 
required to give to it in order to learn to read it? 
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Am. If it would require the length of time I gave to reading the 
notes on the staff I would say the very least would be eight years; 
tiiiit is. to read it with the facility I read the notes on the stab. 

Oross-Int. 81. Have you copyrighted any musical compositions? 

Ans. I have had others copyright some for me. 

Cross-Lit. 32. Please look at the Exhibit Strip of Paper, marked 
Exhibit E, Chelius, and state if you can tell what the melody shown 

there is. [ The exhibit is now put in evidence.] 

Ans. 1 understand it. I can read it. I can tell what the melody is. 

Crons-Int. 33. Please compare the notes marked on that paper 
with those on Exhibit Chelius, Dee. 8, 1886, and state whether they 

are the same or not. 

vItw. I do not think they are exactly the same. 

Cross-hit. 34. Do you think they are substantially the same? 

Aw*. They would be if placed in the same position, that is, one 
touching the other instead of overlapping the other. 

Cross-Tnt. 35. Your meaning is not quite clear, as it is certain that 
the perforations do not touch. Please explain again a little more 
fully. 

Ans. In the Exhibit E Chelius the perforations closely touch each 
other — I mean one begins where the other leaves oft—I mean touch 
in the musical sense, and in Exhibit Chelius, Dec. 8, 1886, the perfor¬ 
ations extend one over the other in some cases. 

Cross-Int. 36. You mean, do you not, that the notes marked 4 and 
5 in pencil on Exhibit Thelitis Dec. 8, 1886, overlap slightly more 
than do the corresponding notes in Exhibit E, Chelius? 

Ana. I should say rather more than “ slightly ” — almost one-half 
in some cases. 

Cross-hit. 37. Are you familiar with what is sometimes called the 
Tonic Sol Fa system ? 

Ans. I think I am to an extent. 

Cross- Int. 38. Can you read the music on page 2 of Exhibit Boer 
Music, now shown you? 

Ans. I can read the notes, but have not a sufficient knowledge as 
regards the time or pulsations. 

Oron*- hit. 39. Can you tell whether there is a signature or a clef 
on the music on page 2 of Exhibit Boer Music ; or whether the flat 






can 
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mark is a signature or not; or whether the sk n , . 

letter C with a straight line through it is a oleffor Z^ ^ fch « 
cheating common time? mere v a mark i n . 

Ans, I can see a clef called the C clef on the fl • 1 
see a flat between the 2d and 3d line, called B flat in 2- 1 

[A *. U the ** M of question] It is a mark 
mon time, and the line through the C indicates alia hr ' "' 8 C0D1 ' 
count two in a measure, instead of four. ew6 * me a$ihg, 

Cnxn-Int. 40. Do you intend to testify that the sain* , . 
a time mark and a clef? * mark is both 

A an, I do not know as regards to that. 

Croaa-Int. 41 . 



are no bars or other marks • 

S ° ^ " y ° U S6C ’ " thC mUsi0 ° f PV 2, Exhibit*Boer 

Ana. There are not. 

Cros*-M. 42. Can you read the music on page 29 of the printed 

Exhibit In Missis Defunctorum? 


matter 

now shown you — 

[ The 

exhibit ia now put 

Am. 

I can. 

Or os: 

i-Int. 46. Do you 

obsolete ? 


I do not. 


not obsolete t * D ° y ° U th#t “ n0t an old style ’ or that ifc I s 

Am : 1 mean that ia a " old style, and not obsolete, used very 
extensively at the present time. 

Crufts-Jiit . 45. What do the four lines on the staff indicate? 

Am. Location of the notes, 

- f /ss Ini. 46. W hat is there to show the value of any line in the 

staff in that Exhibit? 

Am. I doif t know what you mean by line. 

Croat-Int* 47. Is there any signature or clef on the four lines of 
the staff of that Exhibit? 

Ana. There is, a clef called F on the third line, which is change¬ 
able, as to location. 

Cross-Int. 48. Which ot the four lines is Do on the first staff) 
page 29? 
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Am . It is not on the line, but in the first space, between the first 

Please look at the paper marked Exhibit A, Chelius, 

and tell me if you can recognise any tune or melody from the arrang 

ment of the pencil marks on that paper ? 

[The exhibit is now put in evidence .] 

Ans. I cannot. 9 

Cron-Int. 50. Do you read by position ordrnari j . 

Am. 1 read by location. — . 

Cron-Int. 51. Suppose you were told that Exhibit A, <£**» 
plain at sight to a great number of persons who have only ordinary 

skill in reading music, would yon think it mcredib e • 

Am. I would unless the person were familiar with the tune, kne 

it by heart, and instantly on looking at the Exhibit A, Chelius, were 

to associate the melody he has in his mind with the position of the 

notes without lilies on the Exhibit A, Chelius. 

Cross-Int. 52. You are aware, no doubt, that many persons are in 

the habit of reading music largely from the relative position of the 

notes, especially singers, and I mean to include persons who are im- 

perfectly educated musically ? 

Ans. I know that many attempt to do so, but I have found not a 

single case of a person who could do it perfectly. 

CroM-Int. 53. Are you familiar with the tune improperly called 

America in this country ? 

Ana. I am. 

Cross-Int. 54. Can you see no resemblance, now, to the pencil 
marks on Exhibit A, Chelius, and that tune ? 


Am. 1 can by stretching the imagination 


H. P. CHELIUS 


Attest: 


Wm, A. Copeland, 

Special j Examiner. 
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J >Os'i 


[Resent: Counsel as before.'^ 


0N ’ I)ec - 8, 1886. 


DEPOSITION of JULIUS EICHBERG. 


Direct examination by Charles T. Russell, Esq. 



°f Counsel f or 


hit. 1. What is your name, age, residence and business’ 

Am Julius Eichbergi 02; Boston; musician 

45 v^° ,,g haVe y0 " been engflged in te -hing music ? 

»£? Are r ° U C0DneCted "’ ith ^ " f * institutions for teaching 

A «. I am Director of the Boston Conservatory of M, • 
also instructor of music in the Boston High Schools * 5 * W 

4. Are you familiar with printed sheet music ’ 
issr* " i 'y* 11 J ou pinnae look at Defendants’ Exhibit Chelius ne„ s 

1886, and state whether or not you can read it or tel it, ' 

represents ? ** or the tune ifc 

I don’t believe I can. 

int, 6. Can you, in and by the exhibit- if e «if in , . 

lents music at all ? ’ ^ whefc | er H re P‘* 

A 71 S. I cannot. 

(W^iTT* l00k at the Shect music “Cradle’s Empty, Baby’s 
w)ne, now shown you thpn -it- fi* a , c . , t J ’ y s 

Exhibit Chelius Dec 8 188fi ! J\ f paper ahowa 

ated paper ean he used for or in piace of the sheet music? ‘ 

-n. don t believe it can. At any rate I couldn’t use it. 

ated nanerluT *“? 7**$*: ” " 0tl to y° ur judgment, the perfoi- 
i, u , • .. ’ , e USe or an J purposes for which printed sheet music 
is used, in the place of or as a copy of the sheet music ’ 

Ans. i don’t think it can. 
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Oms Examination by J. E. Maynadier, Esq., of Counsel for Com 

plainants. 

Cross-Int. 9. Please compare the first eight notes of the melody, 
caving out the prelude, of the printed £heefc music, with the holes 
lumbered from 1 to 8 on Exhibit Clie/ius, Pec. S, 1886, and state if 

rou see any resemblance whatever. 

Ans. I see none whatever. Those are notes [on the sheet], and 

hose [on Exhibit Chelms] are perforations. 

Cross-Int. 10. What is the name of the first note on the printed 

heet music—I mean the melody—and what is its lengtlj ? 

Ans. It is E, and its length that of a dotted eight. At our schools 

ve would call it Mi, < . 

Cross-Int. 11. And the second note, if you please, giving both its 

lames and its length ? 

Ans. C, Do; a sixteenth note. 

Cross-Int. 12. Now please look at the perforated sheet—Exhibit 
tlielius, Dec. 8, 1886, and having regard to the pencil marks on that 
heet, state the relative lengths and positions of the 1st and 2d notes 
naked 1 and 2 in pencil, assuming that the rows of perforations 
eprcsent the lines and spaces of the staff in the printed sheet music. 

Ans. Of those holes here ? Well, that-do you mean me to say 
U much longer that hole is than that? {.Counsel say*. *»•] 1 to 

lot much of a draughtsman. I should think—you say. assuming 
■hat they represent lines and spaces, I cannot familiarize myself wit i 
Jiut idea. This smaller of those perforations I should thin I to e a 
■rifle more than one-half of the longer note. As to position, I can 
mly say tlmt the upper perforation was three quarters ot an inch 

above the lower perforation. 

Cross-Int. 18. Now, assuming that the first hole represents Mi or 
E, and is a dotted eighth in length, what would the second hole in the 
paper represent if it Were just one-third the length of the tot toe, 
and if the first line of perforations represented one line of the . , 

I next line to that a space- »d the next or third line another line 

0t Ans What do you call the first line? [Counsel points out to the 
Jness.1 I am unfamiliar with the whole thing, and it» very difo- 
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cult to put myself in mental position to recognize these , 
characters. After having said that, it is not of course Hitt , 
tl,at the second hole is only half, or perhaps less than that 'f?,*° Say 
of the first one. [ Question re-read .] That is very difficult f ‘ e * 
answer. 1 am not familiar with any such kind of music tf *• ’” C 
printed music I could answer the question. ‘ * lfc Were 

Cross-Int. 14. Please consider now the rise and fall of the fi . 
eight holes on the perforated sheet, [Exhibit Chelius. Dec 8 1 
assuming that the rows of holes represent the staff lines an,l’ . 8 ’ ] ’ 
and state whether they are not substantially the same in tied &PaCeS ’ 

^ * the “■ * J**S2 

as compared with the position° f ^ h ° le5 

holM^n” 4 15 f N ° W ’ “ t0 the relative lengths of those first eight 
1 ol , can you not see a similarity to the relative lengths of the 2 
on the printed sheet music? b notes 

-4ns. I can not. 

Cross-Bit. 16. rile first note on the printed sheet is three times a- 

long as the second; the second one a third as long as the third- thai 
is, the Jirst and third are of t-hp i ,, ® irclj 

asWn.th.f , me len » th ; and ihe Second i, 

ani the , x h h tl * ; ^ b f ° Ur tiDles as ^the fourth 

fourth . I know it is a little irksome, but I shall be obliged if yo, 

2tW ST' the eight n0teS “ 40 Ien S th “ 1 ‘“ve done, mid tell m, 

e o-d t,°° mP T’I ^ eXaCt ‘ y the Same > so far as concerns th, 

length, Whether you look at the sheet music or the perforated strip. 

„ “■ N ° W ’ " 1,101 I tlle 2d note? [On the perforated sheet th 

ounsd points out the numbers in pencil}. Yes. I would like to add 

tough, that those perforations represent to me no music. 

■ ^ eo now see, do you not, that as to relative lengt 

and relative position the first eight holes compare exactly with th 
inst eight notes on the printed sheet? 

X would like to say, I see that this sign here, hole 1, is thre 
times as long as hole 2, and hole 3 is three times os long as hole 4. 

, L * Ml ' dlve 1 do not sec it. 1 cannot aoknowledg 

lose eight holes as representing any musical idea whatever. 
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Gross-lnt. 18* Suppose, instead of the holes, rectangular characters, 
■varying in length and position as the holes vary, were used, would 
you not readily see that this would be one way of writing music and 

conveying musical ideas? 

Am. It would not to me. 

Cross-led. 19. But it would, would it not, to any person who was 
skilled in that way of writing music? 

Ans. Possibly. 

Cross-bit. 20. Can you read the musie on page 2 of Exhibit Boer 

Music? 

An $. I can. 

Cross-Int. 21. Can von also read the black characters and led 

lines on this — Exhibit In Missis Defunctorum ? 

Am. I am no longer familiar with that. There was a time when 

I could. 

Cross-Int. 22. You are also familiar with what is sometimes called 

the Tonic Sol Fa system, are you not? 

An$. 1 am not familiar with it. 

Cross-Int 28. You see no reason to doubt, do you, that there are 
many persons who can read this perforated strip ^Exhibit Chelius , 

Dec. 8,1886,] as freely as you can read any music with winch you are 

familiar? 

Ans. I doubt very much. 

Cross-hit. 24. Do you not think that the style of musical notation 
used in making the perforated strip [Exhibit Chelius , Dec. 8,1886] 
is, on the whole, far simpler than the style of notation used in the 

music 

Ans. No, sir. 

Cross-Int. 25. Please explain now why it is. that you doubt that 
there are hundreds and thousands of persons who can read perforated 
sheets at sight just as readily as you cua read sheet music at sight' 
Ans. I have never seen anybody that could. 

Cross-hit. 26. You never were familiar with these perforated 
sheets? 


ISO 
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1 never used them before r 1 , 

r ))f 97 v 1 lla ve seen them m • 

D?f. Ji 1 4 i on novnv j. i ein ni Ilia trim 


Ans. 

Cross- 


■1ns. 1 did not. 


° U 116VeV tried to learn to read thenV, 


^nts, 


Attest: 


A. Copeland, 

Special Examiner, 


JULIUS EICHHERCr 


[Present: Counsel as before.'- 


Boston, Deo. 8, 


1886 


deposition of eben tourjee. 


mreet Examination by <*u*» T. Russeij,, Esq., \ f Counsel f 

Defendant. • ^nsel f w 

Z 1 ' n ™ e 'Z rCS n n0e “ d ° c ° upati0I ' ? 

Conservatory of Music. ’ ° U * nector of tbe New England 
Z 2 ’ 30years° Ug W ^ ^ e " gaged in te;ichin g music? 

ingmusic?-^ 16 y ° U ^ ° f the -Stations for teach- 

BotTn uS;^ty. the “* the CoIIe S e of Music of the 

J nL 4. Arc you familiar with printed sheet music? 

Ans. Yes. 

Clio) Zf C. Pl T l00k at the Exhi bit-Defe4ani Exhibit 

" < ' 8 ’ 8 ’ 11Dd Sti “ e whetl,cr or ,,ot y° u ean read it. or tell 

the tune it represents ? 

Ans. No, sir. 

D,t. 6. Can you, in and by the exhibit itself, tell whether it rente- 

gents music at all? 

Ans. I shouldn’t know that it did. 

Int.l. Please look at the sheet music « Cradle’s Empty, Baby’s 
Gone,” now shown you, then at the perforated paper shown you,’ 
Exhibit Cholius, Dec. 8,1886, and state whether or not the perforated 
papei can be used for, or in place of the sheet music? 
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Well, I don’t know that it can. I know this 


-I know the 

A ns Well, i cion'i; Know wiitu ah - —.- 

fact that instruments called the orguinette have perforated sheets. I 

never saw the inside of one. . 

Int. 8. What I mean is, whether independent of the orgumette for 

the ordinary purposes of music, the perforated paper can be used in 

place or as a substitute for the printed sheet music ? 

Mis. Not to my knowledge. 

Int. 9. Please state whether or not, in your judgment, the perfor¬ 
ated paper can be used for any purposes for which Panted sheet music 

is used in the place of or as a copy of the sheet music ? . 

^ ns Weli, that couldn’t be a substitute for the use of muBic 

the printed page-that is to the musician who is reading music.. 

Int . 10. Can you, as a musical man, taking the perforated paper 

simply, and knowing nothing more, read it? 

,4n8. No, it would be entirely worthless to me. 

Cross Examination by J. E. Maynadier, Esq., of Counsel for Com¬ 
plainants. 


Crbss-Int . 11. Can you 


read the music on page 75 of this little 


book — [Exhibit Boer Music] ? 

Ans. I can, but not rapidly. I am not so familiar with the clef as 
I am with the common F and G clef, but I can read it. The C clef 


is not so common. 

Cross-1 nt. 12. Please state what the clef is on page 75 ? 


Ans. This is what is called the C del. 

Cross-lnt.. 13. Do you regard the character like a C with a line 
across it as the clef? 


Ans. No, sir. 

Cross-Lit. 14. What does this character denote? 

Ans. It denotes the time. 

Cross-lnt. 15. What indicates the measures ? 

Ans. The measures are not indicated in that old music as they are 
in modern times. I'hat system is almost entirely obsolete. 

Cross-Lit. 16. Please look at these sheets of music [Exhibit In 
Missis Defunctorum ], and state how old it is, and whether you are 
familiar with it? 
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Ans. I 


haye somg of! this at home that goes bad- * 
century with the same notation. I also !m. " ' ° t le Seventh 

in the fifteenth century that looks about the same"™ tv* *** Wt>ttea 
can remember. me as t! »s, as near as j 

Crcm-Int. 17. I observe in many cases that tl» 

denote " 0teS a,e d0Uble the W* others. " IZf^Z 
Ans. I went through this mum oa 

understood it perfectly, and I have a book in my fibraryVt 7“ Wh ° 
• 1 passed through my examination at that time n 1 . ' CSCril,es 
As near as I can recollect that indicates the length ,of., dr0pped ik - 

refer to the lines attached to the note. That is what r 1 

to the longer note I do.r^ w Jh^T * 
it may be a note of double the length but on T* 

* r tw ° r s ’ but * * 1 

Mr ° y ° U femUiar ** Tonic Sol Jfc system, so- 

Avs. No, sir. 

Cn^Int. 19. Can you read, say, pages 4 and <> n e n,- , , , 
[Exhibit Tonic-Sol Fa Music.] 1 ° 1 6 0t thls book? 

■Avis. No. sir. 


As near 

I can 

reler to the lines 

question 

asked. 

sents — i 

t may be 

should si 

i y that it 

Cross-i 

bit. 18 . 

called ? 


A 71 s. 

Ao, sir. 


Cross-hit. 20. IIow many different si A,. • i 

you informed about, more or less? n0tatl0n » 

an^s ^^ te ThS^ m “°t US6Cl thrOUghoUt E “°P e 

I used to be somewhat familiar ^ “ ** ^ * 

J" 21 - , Please l00k at the first eight notes in the melody cf 

not t " U,S1C ’ cllsregaiclin 8 the I Jrelude - and state whether they are 
the same as to relative length and relative position as the holes 

i.ss,n 81,1 tbe p ® rforated sl,ect? am* Dec. 8, 

An*, .fust, the same. I don’t know but I should need a rule about 
, getting down to a fine point. The first in the .sheet is a dotted 
g itn I don t know whether the first hole is a dotted eighth. I 

* ^ ^ represented music at all, whether it represented 

v iole, an eighth, ora half. Hole No. 2 don’t appear to me to be 





■V 
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uite half of No. 1. Now as to the relative positions to each other of 
thllse holes. Well, I should say they came very near to it, or approxi¬ 
mately, if 1 get your idea correctly. 

Cross-bit. 22. The 1st, 3d and 7tli holes seem to me to be the same 

length • the 2d, 4th and 8tli also seem to me to be of the same length, 
Jd the 5th and 6th seem to me to be of the same length. If you 
agree with me as to this, please state how the fact is in the printed 

uKppj' tun sic * 

" An,. Notes 1 , 3 and T on the printed sheet are the same length, a 
dotted eighth; notes 2, 4 and 8 are of the some length, sixteenth 
notes; and notes 5 and 6 are the same length, quarter notes. 

Cross-Int 23. The relative places on the staff of the first eig t 
notes on 1 sheet mnsic are also the same, are they not, as the rela¬ 
tive places of the eight holes on the perforated sheet, calling the rows 
of holes numbered with odd numbers staff lines, and the rows ol holes 

numbered with even numbers spaces. 

ylHi?. I know that the notes on the staff are as described. I know 

that there is such a thing as an orguinette, and these holes are sup¬ 
posed to in some way represent length of tones and the pitch of tones, 
the relative length and pitch of tones. X don’t know it — I think so, 

however. I have never yet seen an orguinette. 

Cross- Int. 24. Can you not now read the perforated strip slowly, 

taking the Do as marked in pencil ? 

Ans. 1)o these figures have anything to do with the scale? [re- 

ferring to the figures in pencil] because 1 can get 1, 3 and 5, and sing 
it without difficulty. 1 should have to have it explained. 

Cron-Int. 25. The figures 1, 2, 3, 4, 5, 6, 7 and 8 show merely the 
order of the notes; the name of the note is given in pencil on the left 
of each line, and each line represents a staff line or a stall space. 
With this information is there any difficulty whatever, except the 
want of practice, in reading the perforated strip t 

I H8 . I should think not. I should think 1 could learn to read it 

with that information. I didivt get that idea before. 

Cross-Jut. 26. Do you see any reason why anyone of ordinary 
ability could not readily learn to read the perforated strip music at 

sight? 

A ns. There might be difficulty in the matter of the length or size 
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mean l )y the eyel'no'ton the *J*j* *» get that* j 

a dlffi e | ulty. I shouldn’t think it n 11 '° U W tl,mk *4* would i* 

reading of the music so readily as °" V™ be aoe °mplished— t i 6 

<*«* 27 . Xrn ^ZZ ?7 •** “•*» ' 

has been said about the lines of holes beinc n g ‘" “ ind what 

spiices, and the length of each hole show him , ? W Knes a » d 
vote. sno " U1 S W relative length of the 

i;lklll S this upper one to be the YM r • 
the perforated sheet, and says! yes j ..... m ‘ ’ t mt ’ u,s »%» from 

0f thc **■ K you tell he that !h hi ^ the W* 
represents the first note of the printed music! K?* *“ “* 
something you must get familiar with & ^ U °' V lt > but is 

CrosiH-lnt, Oft n, , 

Chelius? * ’ } ° U lead the pencil ™arl« on Exhibit A 

Am ‘ There °«g p t to be some lines tlierp t + i * , t 

(JroM-lnt\ 29. Will you be H n d pi i ‘ 1 thlnk 1 can £ et at it. 
An * r w* ■ } K enough to sing it? 

-ana. L Witness sinr/s ] ° 

Cromlnt . 30. What i* ti>« , , 

>v oat is the name ot the tune? 

Jim ‘ Alie tu «e is called “ Amerloi ” i„ a 
“ God Save the Queen.” Amenean books, but it is 

Re-direel examination by C. T. Russeix, Esq. 

Jnt Ml. Independent of the printed sheet of music and of the 
mbers and syllables given you in pencil on the perforated paper 
could you read the perforated paper as music at a .7 * pdpe1 ’ 

tioT' °° Ukln 1 Ut P1 ' CSeM With ° Ut without iiistnic- 

InL 32. Is there anything on the perforated paper in and of itself 
tnal indicates musical notation? 

An*. Well, you mean independent of statements in my presence? 
confess that before I came in here I shouldn’t have known that it 
bad anything to do about music. 1 never saw one before. 
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r. m An d the first time you ever tried to read a perfor- 
JS?« when yoa sung the melody from it at my reguest, was 

H t. H* I have seen a little piece of 

palm of my hand, but I have never seen one like this befo J 

to Exhibit Cheliuii Dec. 8, 1886.] 

Gross-hit. 34. Did you learn to read the small piece that you - 

before ? 

Am. No, I did not. 

eben tourjee. 

Attest: 

Wm. A. Copeland, 

Special Examiner . 

[Adjourned to Monday, Dec. 18, 1886, 10 AM.] 


Boston, Dec. 13,1886, 11 A.M. 

[Present: Counsel as before ] . 

DEPOSITION OF ALEXANDER McTAMMANY. 

Direct-examination by CHARLES T. Russei-l, Esg, of counsel for 

Defendant. 

Int. 1. What is your name, age, residence and occupation ? 

Am. Alexander McTamraanv; 37; Worcester, Mass.; manufac¬ 
turing organette music paper. 

Int. 2. Are you any relation to the defendant ? If so, what ? 

Am. I am brother. 

Int. 3. How long have you been engaged in manufacturing 

organette music paper l 
Am. About two years. 

Int, 4. 1 Lave you ever been engaged in any occupation connected 

with music? 

Am. I have taught vocal music and conducted choirs. 

Int, 5. Are you familiar with printed sheet music * 
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Ans. I am. 

hit. 6. Will you look at the exhibit Defendants' Exhibit used * 

( ^ in 

taking depositions Dec. 8,1886. “CradlesEmpty, Baby’s Gone,” and 
state whether or not you have any difficulty in reading it at sight 

A?i$. I have not. 

Int 7. Is there any difficulty in reading sheet music, by a nnisi 
cian, at sight ? 

Am. A musician is supposed to be able to read ordinary music at 
sight. 

Int. 8. What do you do in your occupation of manufacturing 
organette music paper? 

Am. I cut the music paper. 

hit. 9. Do you or not mean by that, that you cut the perforated 
sheets that are used in playing the organette? 

j. o Q 

A?as. I do the perforating. 

InL 10. And from what is the perforating done? What do you 
have to cut from? 

Aits. We take a copy of a piece of music that we want made, and 
place it over a few blank strips ol paper and punch through (he 
piece that we want. After the perforations are all punched through, 
we take the pattern off, and we have several duplicates of the pattern. 

Int. 11. For what are these perforated papers, when completed 
used? * 

Am. Tiiey are used in connection with an organette. When 
placed in an instrument called an organette, and the mechanism of 
the organette put in motion, it will play a tune. 

Int. 12. Are they, or can they, be used for any other purpose ? 

Ans. Not to my knowledge. 

V O 

Int. 13. Will you please listen to paragraph VI. in the complain- 
‘ i 'ginal bill [cov/nnel reads to wibneis the paragraph referred to] 

and tell me whether or not it correctly and fully’describes the use 
and purpose of this perforated paper? 

Am. It does. 

'* •^■ re ’ or oail > ^ueh perforated papers be used for any other 

purpose, to your knowledge ? 

Ans. To the best of my knowledge they cannot successful^ be 
used for any other purpose. 
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Int. 15. Are you or not familiar with these perforated papers? 
Anz. I am familiar with them as far as my business carries me, 
Int. 16. Please look at Defendant’s Exhibit Chellus, Dec. 8. 1886 '. 
and state whether or not, independent of any knowledge derived 
from outside the perforated paper, you can read it, or tell the tune it 
represents ? 

, Ins. In the absence o:t the name of the tune preceding the perfo¬ 
rations. it might take me a week to read the composition. I might 

" ~ O 

be able to read it in an hour, but never could read it in proper time 
or expression. 

Int. 17. Could any musician skilled in reading sheet music, 
merely, in your judgment, read it ? 

Ans. I should say not. 

Int 18 Independent of all outside knowledge, that is everything, 
is there anything in that perforated paper to indicate musical expres- 

sion or notation? . , , 

Am. To a person who had never seen a perforated music sheet, 

and had no knowledge of there being such a thing, would see nothing 

about this perforated sheet that represents music. 

In, 19. Could it or not, in your judgment, be used as a ubsh 

tute or in place of, or as a copy of ordinary sheet 

at it in tliB Qiciinarj 

music is used, by all persons playing it, oi singi 8 

manner ? 

Ana. It could not. 

. ■ i Ti? MaYNAdtee, Escp, of counsel for Com 

Cross-examination by 0. n.. *ia. 

plainants. 

Oro8s-f.it. 20. 1 am going to read your 18th answer with a slight 

change, namely . i: nrtTV music sheet and had 

To . F™» *■ “““S-n 

no knowledge of there being such a tin 

this ordinary sheet that represent .w£ that I have 

Do you think that your answer is true with 

made? t,.,™ p from mine. 

,,. s . I don't understand the change noi 

-n Thev would not sec it. 

f Qt&rtton re-read]* Uic 5 
Nil answer is true to the cian k e * 




i 
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Cross-Int, 21. In your lOtli answer you say, in substance, we take 
a copy of a piece of music that we want made and place it over the 
blank strips and use the perforations in the copy as a guide to punch 
by. Where do you get the copy referred to iu that answer ? 

Am. About two years ago we bought out part of the effects of 
one George 0. Knox who was engaged in the business, and among 
his effects we had those patterns spoken of. 

Cross-Int. 22. Do you know where you got the copy for which 

you punched the perforated music in question in this suit_I mean 

“ Cradle’s Empty, Baby’s Gone " ? • 

Am. I do not. 

Cross-Int. 23. You know it was not bought from George O. Knox 
do you not ? 

Am. I could not say. 

Cross-Int. 24. Please answer the question more definitely. 

Arcs, We got some patterns from George 0. Knox. At the time 

lie quit manufacturing, we had a large box of perforated music paper 

in New York city consigned to a certain party; we had it brought 

back and used the contents as patterns to some extent. This piece of 

perforated paper in question may have been in the box spoken of. 

Cnm-Int. 25. Y on have more than once used perforated music 

paper sold by the Automatic Music Paper Co. as a pattern to make 
duplicates from? 

A\ e have to some extent, but not entirely. 

Cross-Int. 26. Where do you get patterns for compositions not 
among the patterns you bought from Knox ? 

. A ' m - Wo have not addcd »ny new tunes to our catalogue of tunes 
Mr, Knox quit the business* 

Gone 0 ”?"^ 1)0 y ° U " le!U1 eXCC,lt “Cradle’s Empty, Baby’s 


Am. “ Cradle’s Empty, Baby’s Gone ” was on our catalogue o 
tuiiCb while Mr. Knox was in the business. 

i . ^ uu meau ^ )at y° u did not cut perforated music 

die A* until after you bought out Mr. Knox? 

Am. We did not_„ot since 1882, or sometime prior to'1882. 

, „r s : I'*' *®’ But Mr - Knox su Pitied you with all the copies ol 
periorated sheet music for some years before you bought him out? 
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Am. He did. 

Crotss-lnt. 30. Hid you ever compare one of the McTammain- 
copies of “Cradle’s Empty, Baby’s Gone," with one of the Automatic 
Music Paper Co.’s copies? 

Am. I did not. 

Cro9S-Int. 31. How long have you been engaged in making dupli¬ 
cates of this perforated sheet music ? 

Am. About two years. 

Cross-Jnt. 32. Can you not now read Exhibit 1 Jfielius, Dec. 8, 
1886? 

A?is. I can read it, I presume, but being somewhat familiar with 
it, I will read it largely from memory and not from sight. 

Crou-Int. 33. Do you think that the thing now shown you — Ex¬ 
hibit In Missis Defunetorum — is a copy of a musical composition ? 

Arts. I see some musical characters here, and that is all I have to 
tell me that it is a musical composition. I would not swear that 


it was, 

Cross-Int. 34. You can’t read it, and you can see no marks indica¬ 
ting time or expression ? 

Ans. I cannot read it at sight. I can see some characters of 
expression. I should call them characters of expression. I see no 
characters representing variety ot measure, or time. 

Cross-Ini. 35. Can you read it at all, at sight or otherwise ? 

Am. 1 cannot read it at sight. If I had a clue to the key tone I 

presume 1 could read it. 

Cross-Int. 36. Please point out what you think are marks of 
expression in that exhibit. 

An*. Perpendicular lines drawn across the staff determine the end 
of a measure or strain, showing the tones that should receive the 


iccent from those that should not. 

Cross-Jut. 37. Can you read the music on pages l -9- and -93 ot the 

book now shown you — Exhibit Boer Music? 

Jus. I can make no musical sense out of it. 

Cross-Int. 38. And can see no marks of either time or expression 


An®. I cannot. 


ALIIX. McTAMM AN Y. 


Attest: 


Wu. A. Gothland, Special Examiner. 
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I Present: Counsel a.s before.'] 


Boston, Dec. 13, 1886, 2 P. 


DEPOSITION OP GEOROE FISHER. 

i 

Direct-Examination by C. T. RUSSELL, Esip, of counsel for Defendant 

InL 1. What is your name, age, residence and occupation? 

Ans. George Fisher; 66; Cambridge, Mass.; music teacher. 

hit. 2. How long have you been engaged in teaching music? 

^ 718 ' About 20 years—15 to 20 years specially in teaching, j 

have been engaged m it all my life-time, but not specially engaged in 
teaching. 6 

Jut. 3. Are you engaged in any institution for teaching music? 
If so, what? 

Aw,x. Well, 1 have a music school out there, which we call the 

Cambridge Conservatory of Music, of which I am the proprietor. 

Ini. 4. Will you please look at the exhibit — Defendant’s Exhibit 

Chehus, Dec. 8, 1886 — and state whether or not you can read it, or 
tell the tune it represents. ’ 

Am. I cannot. 

hit o. Can you, in and by the exhibit itself, tell whether or not it 
represents music at 111 ? 

Am. Nothing, only from hearsay. I have been told that it does 
but 1 shouldn’t know. - ’ 

ini. 0. In and of itself 1ms the perforated paper shown you any in¬ 
dication of musical expression or annotation? 

Am. I see nothing of the kind in it. 

lid. l. Please look at the sheet music “Cradle’s Empty, Baby’s 
Gone,-’ Defendant** Exhibit used in depositions of Dec. 8, 1886, and 
then at the perforated paper shown you, Defendant’s Exhibit Che- 
hus, Dec, 8, 1886, and state whether or not the perforated paper can 
be used for or in place of the sheet music? 

Ana. It couldn t in my case, I should get no idea from it at all. 
Int. 8. Please state whether or not, in your judgment, the perfor¬ 
ated paper can be used for any purpose for which printed sheet music 
ib ordinarily used in the place of, or as a copy of the sheet music? 
da.s. hoi any purpose i it can be used for the purpose that it is 
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used tor, but not for any purpose of which I know. The artists who 
cut this out can use this music — the sheet music — to cut this perfor¬ 
ated music out, 1 suppose. I don't know. 

Int. 9. What I mean is, can the perforated paper be used by the 
musician in playing or singing in place of, or as a substitute for, the 
sheet music? 

A.W& No, it cannot generally. I suppose that the man who is 
capable of taking this sheet music and cutting that out—the perfor¬ 
ated music — would 'be capable of reading it back again from that, 
the perforated paper. 

Crm examination by J. E. MaynaDIER, Esq., of Counsel for Com- 


Cross-lnt, 10. Please look at the piece of paper now shown you, 
marked Complainants’ Exhibit Orchestrone Music, and be kind 
enough to state what the clefs may possibly represent or indicate 

in your judgment? 

[The exhibit is now put in evidence,] 

Ans. Well, there are two clefs here, one represents the G clef and 
one the F clef. The F clef is the bass clef. I don’t moan to say that 
these punctures—they don’t represent any clef to tue-these perfor¬ 
ations. Here are some characters that do [petoting to tie two charac¬ 
ters in (he margin.] Those represent different dels. 

Cross-Int. n. By the aid of tl.ose clefs can you make out the 
musical composition on the paper Exhibit Orchestrone Mns.e. 

iliis. 1 Gftpftnot. t 

Cren-lnt. 12. Please look at this paper- Complement* Exhibit 

r. t Music No 2—lno» pa* >» evidence] where each him of 

Orchestrone Music No ..i J ^ ^ ^ ^ o£ holes 

Hoies is marked wtth - ^ pteoiscly w hat they do in 

rzrs’tlt music, and state whether you can make out the musreal 

composition' ottt m „ y ,, a composition. I 

, A "' ', .Td 'thl letters on the margin are musieal characters and 
. know that all U - represent notes. 

represent something mb ered a series of notes— 32 nr sll - 

Orom-Int, 13- *•* { pet [nett evidtnc ‘ m 

upon a third perforated pat - V v 
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evidence for defendant. 


marked Complainant* Exhibit Orchestrone Music No. 3]. Will you 
oblige me bv examining all ihree of the pieces of paper, and sounding 
each note in succession as numbered on the third, according to their 
names, as indicated on the second? 

Am. Well, this third one seems to be the same as the others. It 
seems to be. 1 should say it was from a casual — well, these three 
seem to be the same perforations precisely, I should say, and those 
figures don't indicate anything to my mind without explanation. 

[ Question re-read.] That is, you want i should pick out what all 
these letters would be according to the marks on No. 2? [Counsel 
say#, ye*.] I think I could do it after a long time. Here are the 
tables all here, but it conveys no idea to look at it. Well, I don’t 
know that I understand exactly what you want me to answer. Of 
course I can find B on the 2d paper and I can go along and find it on 
No. 3, and the same with F sharp, and so forth. Well, no, come to 
look at it, here is B on No. 2, numbered 8. 9, 10 and 11 on No. 3, and 

No. 15, 19, 26 and 30. And come to look it through it don’t convey 
any idea. 

Cross-Int . 14. Please sound the 1st, 2d, 3d, 4th, 5th, 6th, 7th, 8th, 
9th and 10th notes in order, as numbered on the 3d paper. 

Ann. Well, these 8, 9, 10 and 11 are the same note, but of differ¬ 
ent lengths. [Question re-read I] Well, do you want I should sing? 
[Counsel say*, yes.] Well, I couldn’t do it. 

Cross-hit. 15. With the information given you from the 2d paper, 
can you not sound the notes marked 1 and 2 on the 3d paper? 

Ans. Well, no, I don t think I could with any accuracy. 

Cross-Ini. 16. What are the names ol the notes marked 1 and 2 on 
the 3d paper ? 

Am. They are both G, according to the 2d paper. 

Cross-lnL li. What difficulty have you in sounding these two 

G’s? 

Am. M ell, do you mean making a musical sound with my own 

voice? [Cownsel says, yes.] I have no difficulty in sounding G any 
time. 

Cross-Jut. 18. And what is the 3d note as numbered on the 3d 

paper ? ' 

Ans. F sharp. 
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What the 4th ? 
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Crou-Int. 19. What the 4th? 

Ajis. E. 

Crm-Int. 20. What the 5th, 6th and 7th ? 

Am. Well, the 5th is D, the 6th is G, the 7th is A. 

Cross-Int. 21. And what the 8th? 

Am. The 8th is B, and so is the 9th, 10th and 11th. 

Ci'oss-Int. 22. Will you not now oblige me by sounding the first 
eight notes in order as numbered on the 3d paper? 

Am. Well, you want I should sound them, or merely call them IT' 

[ Counsel says t sound them .j Well, it would be a long process. 1 
might work it out after a while. I couldn't make any music oik of 
them. 

Cross-Jut. 23, Please sound them as well as you can, in : he order 
as numbered. 

An*. Well, I see now what it is — it is “Old Hundred,” after 
puzzling on it. [ Witness sings by syllable.] X know the rest. I can 
sing it as long as you want to. 

Cross-hit. 24. Please look at the first eight notes on this printed 
music, and compare them with the holes marked 1 to 8 on this perfor¬ 
ated strip — Exhibit Chelius, Dec, 8, 1886, and then sound the notes 
on both, and say whether they are the same or not ? 

Ans. I should have to figure out mathematically. X could sing 
these notes [on the printed sheet.] I couldn’t sing it truni this [the 

perforated paper.] 

Cron-Int. 25. Please give the 1st note on the printed sheet, and 
see what the note marked 1 is on the perforated sheet, and so with the 
2d note in both, and so on until you have compared the eight, and 
state whether they arc alike or not in any way? State first the name 

and length of the notes hi order. 

a§ The 1st note is E, and is a clotted 8th note. [Ihe witness 

reaA , from the m inted .fet «u»V] The 2nd in C, a 16th note ; the 

Z is B, a dotted 8th; the 4th is D, a 16th, the 6th » U a ..turner 

• the 0th is G, a quarter note; the 7th is A, a dotted 8th; the hth 
’ , ,vhat it is on tho perforated sheet, only I 


note 

is C, a 16th. I don printed sheet, 

suppose it is intended to represent those nous on tne . 

1 lc '’ gths of “* l,0 '' s ' * & 
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kvipkngk for DEFENDANT 


ncrtlis of the notes on the printed sheet, do 
;; fe , the 1st, 3d and 7th arc of the same length in both 

1 ■ 111 A 


•itix, J hfi 1st note on 


the same as the relative long 

you not; that is, the 1st, 3d - and• 8th are the same 

ss* «* - r *** ? 

lensrtli m , ^ printed sheet is three times as long as 

the 2d, while on the perforated sheet the 1st hole is not more than 
twice as long as the 2d. The proportions are not the same. 

r Option re-read.] Well, I see they appear to be the same but the 
1st is not the right proportion to the 2nd, nor the 3d to the 4th; there 
M'ems to be about the same discrepancy as between the 1st and 2d, 
but that can he determined by measuring; the 1st ought to be three 
times as long as the 2d, and the 3d should he three times as long as 

the 4th. 

Crvsx-Int. 27. Please luok at the perforated sheet now shown you, 
marked Complainants Exhibit Aeolian Music [now put in evidence J, 
and state whether that is more correct according to your eye, so far as 
concerns these first eight notes? 

Arts. These are not numbered. I can’t tell exactly. Is this the 
same piece of music V [Counsel answers, yes.~\ Well, I see that it is 
the same, come to study into it more closely, and those proportions are 
more accurate. Nobody would think of playing from it, or singing; 
but by close observation I see that this [Exhibit Aeolian Music ] is the 
same ;is that [Exhibit Chelius , Dec. 8, 1886]. and that [Exhibit 
ChAvtu s. Dec. 8. 1886] is the same as that [Defendants Exhibit used 
xn depositions of Dec. 8, 1886]. 

Cross-hit. 28. Have you any copyrights for musical compositions? 

Ansi I have not. 

Redirect Examination by C. T. RusSJSli, Esq., of Counsel for 



U 




hu. 29. Have the papers marked Complainants’ Exhibit Orches- 

trone Music Nos. 1, 2 and 8, independent of the marks that have 

been put on the margin, or applied to the holes, any musical signifi¬ 
cance or expression to the eve? 

If 

Ang. None whatever. 
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DEPOSITION OF GEORGE FISHER. 

Re-cross examination by J. E. MayNADIER, Esq. 

Cross-Int. 80. Do you read by position, or by letter, or name of the 
notes ? 

Ans. Well, I read from my knowledge of what every note repre¬ 
sents on the staff. 

Cross-Int. 81. Are you aware that many persons have a habit of 
reading by position ? 

Ans. Well, I say I read from position, by knowing what every 
note is in that position. 

Cross-Int. 82. Suppose you were told that hundreds of persons 
could read these perforated strips at sight by reason, of course, of 
long familiarity with them and long practice, would you see any 
reason to doubt the truth of that statement? 

Ans. Well, I think if any person that I knew was truthful should 
tell me so I should have no reason to doubt it; that is, I don’t think 
it would be an impossibility to learn it. 

Cross-Int. 83. Can you form any judgment as to whether it is more 
difficult to learn to read these perforated strips at sight than it is to 
learn to read the ordinary printed music at sight ? 

Ans. Well, I should say it wasn’t as plain as the printed music at 
sight. I could probably learn to read the Greek alphabet, but I prob- 
ably never shall. 


Wm. a. Copeland, 

Special Examiner 


Attest : 


GEORGE FISHER 









































The following is the Opinion or tl » 
Court, in accordance with which the run 0 <* 
Complaint in this cause was dismissed. 



DISTRICTS OF MASSACHUSETTS. 


IN EQUITY. 


iNo. 1033. 

William H. Kennedy et al. v. John MoTammaxy, Jr. 


OPINION OF THE COURT. 

[January 27, 1888*] 

Colt, J. This case has been thoroughly presented to the 
court. It is admitted that the plaintiffs are the owners of a 
valid copyright in a certain song and musical composition, 
entitled, Cradle’s Empty, Baby’s Gone, and that the defendant 
makes perforated papers which, when used in organettes pro¬ 
duce the same music. The sole question in issue is whether 
these perforated sheets of paper are an infringement of copy¬ 
righted sheet music. 

To the ordinary mind it is certainly a difficult thing to con¬ 
sider these perforated strips of paper as sheet music. There 
is no clefF, or bars, or lines, or spaces, or other marks which 
are found in common printed music, but only plain strips of 

paper with rows of holes or perforations. 

Copyright is the exclusive right of the owner to multiplv 
and to dispose of copies of an intellectual production. Drom, 
on Copyright, 100. I cannot convince myself that these 








* 















perforated strips of paper are copies of sheet music within 
the meaning of the copyright law. They are not made 
to be addressed to the eye as sheet music, hut they form 
part of a machine. They are not designed to be used for 
such purposes as sheet music, nor do they in any sense occupy 
thl same field as sheet music. They are a mechanical inven¬ 
tion made for the sole purpose of performing tunes mechan¬ 
ically upon a musical instrument. The bill itself states that they 
are adapted and intended for a use wholly different from any 
use possible to be made of the ordinary sheet music. Their 
use resembles more nearly the barrel of a hand 


nrrrnn nr music 


bos. 

The arguments urged by the complainants while forcibly 
put do not seem to me to be wholly sound, or entirely appli¬ 
cable to this case. It is said that sheet music may consist of 
different characters or methods, as for example the Sol Fa 
method, and that the perforated strips of the defendant are 
simply another form of musiciil notation, blit the reply to this 
is that they are not designed or used as a new form of musical 
notation. If’ they were the case would be different. Again 
it is said that they can be used as sheet music the same as 
the Sol Fa method, but the answer to this is that they are 
not so used. While it may not be denied that some persons 
by study and practice may read music from these perforated 
strips, yet as a practical question in the musical profession or 
in the sale of printed music, it may he said that they are not 
recognized as sheet music. The question is not what may he 
done as an experiment but whether in any fair or proper sense 
these perforated rolls of paper made expressly for use in a 
musical instrument can be said to be copies of sheet music. 
The complainants further suggest that the Sol Fa copy, 
or the raised copy for the blind, do not take the place of 
printed music, in reply to which it may bo said that their 




/W 3 

owskw - of the - cor rt. -3- 


purpose and object is to supply the place of printed music, 
and that they subserve the same purpose. I find no decided 
cases which directly or by analogy support the position of the 
plaintiffs, and it seems to me that both upon reason and 
authority they have failed to show any infringement of their 
copyright, and that therefore the bid should be dismissed. 

Bill dismissed. 
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CIRCUIT COURT OF 



District of Massachusetts. 


No.1033. 



fc"** 


Equity. 



WILLIAM H* KENNEDY et al. 

v. 


JOHN McTAMMANY, Jr. 


ASSIGNMENT OF ERRORS and PRAYER FOP: REVERSAL . 

( Filed June 4, 1533. ) 


In the above entitled suit, the complain- 
ants, having appealed from the decision oi i.he 
Court and the decree in pursuance thereof cis- 
massing the bill, assign the following errors 
in the said decision and decree, to wit. 

First. In finding that the perforated 
strips maae and sold by the defendant are not 
copies of complainants' copyrighted musical 

composition. 

Second. In not finding that a u„o to 
which said' perforated sheets are put by aefen- 

dant is immaterial * . . 

Third. In not finding that it is immate¬ 
rial whether said perforated strips made -na 
sold by defendant are recognised by the r 


as sheet music. 

Fourth* In not finding 

ated strips might be used as 

Fifth. In finding that 
defendant was material* 


that said per 
sheet music, 
the intent of 
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ASSIGNMENT of ERRORS AND PRAYER FOR REVERSAft. 

Sixth. In not finding that the absence 
of the clef and of bars or lines or spaces, 
or other minor marks which are found in com¬ 
mon printed music, was immaterial. 

Seventh. In not finding that a true 
test whether the perforated strio was or was 
not a copy of the copy-righted musical com¬ 
position is whether the former can be read 
by the eye or by the hand; or whether the 
!onner is & record of substantially the same 
intellectual production of which the latter 

is a record. 

Eighth. In not finding that any marks 
or character whatever which are the sign of 
an intellectual production, or which in .any 
way whatsoever convey to the intellect an in¬ 
tellectual production, is a copy of the m«r s 
or characters of the copyrighted composition. 

‘Wherefore complainants P ra Y a s5 
decision be reversed. 

By their Solicitor, 

j. E. MAYNADIER. 




UNITED states of 



,. ass achusetts district, 8«. 


p 1 h rk of tins 01 rc ui t 

1 TOHN 0* STETSSUWf GIQTK ui 4 
i - * - t Qi 5 fpq for "tJi 6 First 0 i * 

court Of the r ^ t of [[ assac hu setts, certify 

CUi ! "he faregoing is a true copy of the rec¬ 
ord of said Circuit court in the cause in 

equity, entitled, 

VriJJJAM H• KENNEDY et al., 

r*t 1 Q i ri C3 ft <2 


JOHN McTAMMANY, Jn, 

Defendant, 


in said Circuit Court determined, and of all 
proceedings therein, and of the Opinion of 

the Court, and of the Complainants Assigns 

of Errors and Prayer for Reversal therein. 


en t 



d ence o f 

twelfth. 


the United 


In testimony whereof 1 
hereunto set my ho-no. and 
affix the se8.1 ot saj-d C 1 r 
cuit Court, at Boston, in 
said District, this twenti¬ 
eth day of June, in the y 
of our Lord one thousand 
eight hundred and eighty 
e 1 gh t and of the 1naepen- 
States the one hundred and 
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Ti'i/onr^dv oi Brooklyn in. t iiG State ,, i.t 
li:> william ^ Paper Company , a corporation nn^l tR e lawS 

, he Automatic Mus ^ n __t ts , 1 ocated at Boston in saiphate.as 
State of Massachu tt Edward L. Rand of s . S Boston a 

Tin cipal s - ail ’ McTammany, Jr. , of Worcester j* t w» State 

;ure|||lM m-miy bound u„to Join. Me 


01 


Mas 


in the ftiU 


sac lwss® t s , 

i?ivp Hundred DollQ-rs 

and just sum ot 1 lv c iAUAAVCA 


to 


be paid to the said John MfeTammany, Jr., 


id s 

made 


i v iru'<5 rtr A^ishis*. to which payment well anti truly to be 

certain Attorney, Executors, Administrators, oi . sum,a 

we Wnd ourselves , our Heirs, Executors, and Administrators.^ jointly and -severally, by these 

I T* t" 1 


Presents. 

Sealed with our seals, and dated the 
year of ojar Lord one thousand eight hundred and eighty) 

•*r* 



clay of 


Mar c h 


in the 


eight. 


whereas lately at a Circuit Court of the United States within arid for 
the District of Massaehusetts 


in a suit in equity depending in said Court between the Said William H. 

and the said Automatic Music Paper Company, Comp la, ir.ants, and 
said Jolui McTair-many, Jr. , Def end ant, 


Kennedy 

tie 


decree was rendered against the said Compl ainaiit S 


and the said Complainants 


I *. 


lui\vug obtained an Appeal to remove the said cause to the Supreme Court of the United States t 

reverse the decree in the aforesaid suit 5 and a citation directed to the said Defendant 


citing and admonishing him to be and appear at a Supreme Court of the United States 

holden at YV ashington on the second Monday of October next: 

Now the condition of the above obligation, is such, that if the said Coillpl3.in<Ul c S 


to be 




shall prosecute their 

fail to make the ir piea good, then 

full force and virtue. 


said Appeal, to el feet, and answer all damages and co 3 * 

* ^ ^ tllQ 

the above obligation to be null and void ; otherwise ^ j 


Siened, sealed and delivered 

n 

in presence of 

W, A*Webber to W. H. Kennedy 
Jo 1 in L. Ginn 1 to Kelly 
Wilt K. Brifdiairu & Rand. 


Approved: 




i m 


WILLIAM H. KKNNRDY* 

AUTOMATIC MUSIC PAPER CO. 

By Geo. B« Kelly, I'res. 

Edw. L. Rand, i r easurer. 

GEO. B. KELLY. 

EDW. L. RAND. 


l r »■ i 


U* s *3 

(L. S. 

(L. S. 


\ 

* 



i . , . i i ti i.„t tho time of aWowiug the Appovvi warned in said 

A true copy ot the bond taken by the Judge at tiu turn. 

.. . ’ , , n f thy CiveuU Couvt of the V nitod States, 1 a)v 

bond, which bond m oil tile m the olUce 01 the clcik 01 vm v.u 

the hirst Circuit and District of Massticliusetts 


Attest: 




Clerk IT. S. C. C., Ifttss. List, 
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C. T. & T. H. RUSSELL, 

ATTORNEYS AND COUNSELLORS, 
Nos. 23, 24, 25, 26 & 27 IB razor's Building, 

27 State Street. ^ 


Th, 

Chas. 
William 
Arthur H. 


* 



'\ 


L * 



Boston, ...f!ei)ruary.-8> _ I89fe. 


Dear Sir:-- 

Has the case of Kennedy et al vs. Me. 
Tammany been reached and dismissed, under the 
Rule? If so, we suppose we do not get the man¬ 
date until the Court rises. Are we right? 







MoKenney , 



Clerk Supreme Court, 


Washington, D. D. 
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any costs, if u 

tlea to in the SuprerLfc Court, ana 

Yours very truly, 



ooxi^e, 







T< l«iphO»>fJ No. ? 70C), 


C. T. & T. H. RUSSElH 


ATTORNEYS AND COUNSELLORS, 
Nos. 23, 24, 25, 2G & 27 Brazcr‘3 Building, 


27 Statc Street. 


Boston 


Janes H. McKenne.y, Esq. 


Dear Sir:- 



Ch 
WIKI; 
Arthur 


May.. 18 *_ 18 b 


* 

I 


i. ~ * 

t 


■ _jF 


* / 
fT 


We see that the Court has adjourned, and 
we therefore request that you will send us, as 
soon as convenient, the mandate in the case of 
Kennedy et al. vs. McTarnrnany, with a taxation of 
any costs, if any there be, that we may be enti¬ 
tled to in the Supreme Court, and oblige, 
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JOHN G. STETSON, 

Clor k. 



Ut dear HcKENNlY,- 


I thank you for the set of bloiks you sent me. 


I neglected; to acknowledge receipt of your check 
No.4766 for $6.55 balance of deposit in No,168,Oct.Term, 


Kennedy et al, ▼. McTanwany 


hawe accounted 


this balance to Mr.Maynadier, complainants’ attorney,who 


tade the deposit with me. 



Yo ur a 









188 8~. Oct. Term. 



Deposit of $ - __ _ by 

.. . of 
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C. T. & T. H. RUS 


ATTORNEYS AND COUNSE 


Nos. 23, 24, 25, 26 8c 27 Brazer's 

27 State Street. 


Boston, ...Nflyeia 


lanes H. McKenney, Esq., 


Washington, ?. C 


Chas. 

William 

thur H 









near Sir:-- 


As we have as yet received no copy of 


the record, or intimation of its being - printed, 
in the case of Kennedy et al vs. McTamrna.oy, No. 


168, we presurn 


e it has not been printed. 


Wi 11 


you please inform us whether v/e are right in this 


and 


1 


also if, when the case is reached, the record 
.not printed, the case under t’-e rule of the 


Court wi 111b 


K o 


dismissed wiidovii £ftri/ 0 ridctHGG of 


counsel at Washington? 



Yours very truly, 
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C. T. & T. H. 


attorneys and counsell 

Nos. 23, 24, 25, 26 & 27 Brazer’s 

27 State Street. 



Boston,. 


James H. McKenney. 



* 1 



Washington, D. C 


Dear Sir:-- 

Has the record in Ho. 168 , Kennedy et 
al vs. MeTammany, been printed? If so, will you 
please send us a copy, as we have not yet receiv¬ 
ed one. 


If not too much trouble 
inform us what time you think the 


will you also 
case may be 


reached, and oblige 

Yours very truly, 

y 






